
 

Some important judgments on section 271(1)(c). 

 

(1) [2007] 291 ITR 519 (SC)/[2007] 210 CTR 228 (SC)/ [2007] 161 Taxman 

218 (SC) Dilip N. Shroff v/s JCIT 

 

Highlights 

 Amendment brought in1964 to delete the word “deliberate” from s. 

271(1)(c) is omitted. (para 25) 

 However if the ingredients of section 271(1)© are seen, the deletion will not 

have much effect. (para 42, 44, 53) 

 Explanation 1 is applicable to both parts. (para 37) 

 Explanation 1 is an exception to general rule which shifts the burden from 

department to assessee.(para 40) 

 Primary burden is on revenue to establish furnishing of inaccurate 

particulars/ concealment of particulars. (para 48) 

 Findings of assessment proceedings are not conclusive in penalty 

proceedings, though can be treated as good evidence. (para 51) 

 

 

Facts – A sold property and for computing Fair Market Value as on 

01/04/81 for computing long term capital gain the assessee relied on report 

of registered valuer. AO held that valuation by registered valuer is too high 

and unacceptable and rejected registered valuer’s report and adopted its own 

value. Assessee accepted assessment order.  



 

Observations – 

 

 

Para 25:- 

“25. An amendment thereto was carried out in the year 1964, whereby and 

whereunder the word 'deliberately' occurring in clause (c) of section 271(1) 

was omitted” 

 

Para 31:- 

“One of the questions which arises for consideration is as to 

whether Explanation 1 is applicable in respect of both the parts or in respect 

of the first part only.” 

 

 

Para 37:- 

“37. The legal history of section 271(1)(c) of the Act traced from the 1922 

Act prima facie shows that Explanations were applicable to both the parts. 

However, each case must be considered on its own facts.” (dealing with 

explanation 1) 

 

Para 40:- 

“Explanation appended to section 271(1)(c) is an exception to the general 

rule. It raises a legal fiction by reason whereof a presumption is raised 

against an assessee as a result whereof the burden of proof shifts from the 

department to the assessee. Legal fiction, however, as is well-known must be 



given its full effect when the conditions precedent therefor are satisfied and 

not otherwise.” (dealing with explanation 1) 

 

Para 42:- 

“42. If the ingredients contained in the main provisions as also 

the Explanation appended thereto are to be given effect to, despite deletion 

of the word 'deliberate', it may not be of much significance.” 

 

Para 44:- 

“44. It signifies a deliberate act or omission on the part of the assessee. Such 

deliberate act must be either for the purpose of concealment of income or 

furnishing of inaccurate particulars.” 

 

Para 48:- 

“48. Primary burden of proof, therefore, is on the revenue. The statute 

requires satisfaction on the part of the Assessing Officer. He is required to 

arrive at a satisfaction so as to show that there is primary evidence to 

establish that the assessee had concealed the amount or furnished inaccurate 

particulars and this onus is to be discharged by the department.” 

 

Para 51:- 

 

“51. The order imposing penalty is quasi-criminal in nature and, thus, 

burden lies on the department to establish that the assessee had concealed his 

income. Since burden of proof in penalty proceedings varies from that in the 

assessment proceeding, a finding in an assessment proceeding that a 

particular receipt is income cannot automatically be adopted, though a 



finding in the assessment proceeding constitute good evidence in the penalty 

proceeding. In the penalty proceedings, thus, the authorities must consider 

the matter afresh as the question has to be considered from a different 

angle.” 

 

Para 53:- 

“53. Before, thus, a penalty can be imposed, the entirety of the 

circumstances must reasonably point to the conclusion that the disputed 

amount represented income and that the assessee had consciously concealed 

the particulars of his income or had furnished inaccurate particulars thereof.” 

 

Para 67:- 

“67. 'Concealment of income' and 'furnishing of inaccurate particulars' are 

different. Both concealment and furnishing inaccurate particulars refer to 

deliberate act on the part of the assessee. A mere omission or negligence 

would not constitute a deliberate act of suppressio veri or suggestio 

falsi. Although it may not be very accurate or apt but suppressio veri would 

amount to concealment, suggestio falsi would amount to furnishing of 

inaccurate particulars.” 

 

Para 68:- 

“We, therefore, do not accept the submissions of the learned Additional 

Solicitor General that concealment or furnishing of inaccurate particulars 

would overlap each other, the same would not mean that they do not 

represent different concepts.” 



 

Para 82:- 

“82. A duty may be enjoined on the assessee to make a correct disclosure of 

income but if such disclosure is based on the opinion of an expert, who is 

otherwise also a registered valuer having been appointed in terms of a 

statutory scheme, only because his opinion is not accepted or some other 

expert gives another opinion, the same by itself may not be sufficient for 

arriving at a conclusion that the assessee has furnished inaccurate 

particulars.” 

 

Para 83:- 

“Thus, the Assessing Officer himself was not sure as to whether he had 

proceeded on the basis that the assessee had concealed his income or he had 

furnished inaccurate particulars” 

 

Para87:- 

“87. The learned Additional Solicitor General, however, submitted that 

although on the facts of the case the decision rendered is correct but the view 

of the court that unless there is some evidence to show or some 

circumstances found from which it can be gathered that the omission was 

attributable or the part of the assessee to conceal his income so as to evade 

income tax thereon may not correct. As at present advised, we do not intend 

to go into the said question; as in the facts and circumstances of the case, 

there are enough material to show that the action on the part of the appellant 



may not be said to be such which would attract the penal provision under 

section 271(1)(c) of the Act.” 

 

(So, as per para 87, though the court preliminarily opines that deliberate 

concealment is required to be shown, however the issue will be decided  in 

some other case. So, court did not give any conclusive finding whether 

“deliberate” act is required tobe shown or not) 

 

(2) [2008] 306 ITR 277 (SC)/[2008] 219 CTR 617 (SC) Union of India v/s 

Dharmendra Textiles. 

 

Highlights 

 Division bench of SC referred the matter to larger bench to consider whether 

Dilip Shroff is correctly decided or not. (para 2) 

 Willful concealment is not an essential ingredient for attracting civil liability 

as is the case in the matter of prosecution under section 276C of the Income-

tax Act. (para 24 & 25) 

 

Para 2:- 

 

“2. A Division Bench of this Court has referred the controversy involved in 

these appeals to a Larger Bench doubting the correctness of the view 



expressed in Dilip N. Shroff v. Jt. CIT [2007] 291 ITR 5791. The question 

which arises for determination in all these appeals is whether section 11AC 

of the Central Excise Act, 1944 (in short the 'Act') inserted by Finance Act, 

1996 with the intention of imposing mandatory penalty on persons who 

evaded payment of tax should be read to contain mens rea as an essential 

ingredient and whether there is a scope for levying penalty below the 

prescribed minimum.” 

 

“The assessee on the other hand referred to section 271(1)(c) of the Income-

tax Act, 1961 (in short the 'IT Act') taking the stand that section 11AC of the 

Act is identically worded and in a given case it was open to the Assessing 

Officer not to impose any penalty. The Division Bench made reference to 

rule 96ZQ and rule 96ZO of the Central Excise Rules, 1944 (in short the 

'Rules') and a decision of this Court in Chairman, SEBI v. Shriram Mutual 

Fund [2006] 5 SCC 361 and was of the view that the basic scheme for 

imposition of penalty under section 271(1)(c) of IT Act, section 11AC of the 

Act and rule 96ZQ(5) of the Rules is common. According to the Division 

Bench the correct position in law was laid down in Chairman, SEBI's case 

(supra) and not in Dilip N. Shroff's case (supra). Therefore, the matter was 

referred to a Larger Bench.” 

 

Para 24 & 25:-  

 



“24. It is of significance to note that the conceptual and contextual 

difference between section 271(1)(c) and section 276C of the Income-tax 

Act was lost sight of in Dilip N. Shroff's case (supra). 

 

25. The Explanations appended to section 272(1)(c) of the Income-tax Act 

entirely indicates the element of strict liability on the assessee for 

concealment or for giving inaccurate particulars while filing return. The 

judgment in Dilip N. Shroff's case (supra) has not considered the effect and 

relevance of section 276C of the Income-tax Act. Object behind enactment 

of section 271(1)(e) read with Explanations indicate that the said section has 

been enacted to provide for a remedy for loss of revenue. The penalty under 

that provision is a civil liability. Wilful concealment is not an essential 

ingredient for attracting civil liability as is the case in the matter of 

prosecution under section 276C of the Income-tax Act.” 

 

 

(3) 322 ITR 158 (SC), CIT v/s Reliance Petroproducts Pvt Ltd. 

 

Highlights:- 

 Willful concealment/ deliberate furnishing of inaccurate particulars are not 

to required to be proved for imposing penalty u/s 271(1)(c)  

 By any stretch of imagination, making an incorrect claim in law cannot 

tantamount to furnishing inaccurate particulars. (para 7) 

 “There can be no dispute that everything would depend upon the Return 

filed because that is the only document, where the assessee can furnish the 



particulars of his income. When such particulars are found to be inaccurate, 

the liability would arise.” (para 8) 

 “A mere making of the claim, which is not sustainable in law, by itself, will 

not amount to furnishing inaccurate particulars regarding the income of the 

assessee.”(para 9) 

 

Facts – A claimed interest on loan as expenditure. AO disallowed it as loan 

was used to purchase shares. AO disallowed. Admittedly the assessee did 

not earn any income from this shares. Assessee itself disallowed Rs. 28 lacs 

u/s 14A in the return. Assessee claimed that all details were provided in the 

return. Disallowance was due to different view taken by AO. 

Observations:- 

 

Para 7:- 

“By any stretch of imagination, making an incorrect claim in law cannot 

tantamount to furnishing inaccurate particulars.” 

 

Para 8:- 

“There can be no dispute that everything would depend upon the 

Return filed because that is the only document, where the assessee can 

furnish the particulars of his income. When such particulars are found 

to be inaccurate, the liability would arise.” 



The meaning on concealment and inaccurate as explained in Dilip 

Shroff 291 ITR 519 (SC).  

 

Para 9:- 

“We must hasten to add here that in this case, there is no finding that 

any details supplied by the assessee in its Return were found to be 

incorrect or erroneous or false. Such not being the case, there would be 

no question of inviting the penalty under section 271(1)(c) of the Act. A 

mere making of the claim, which is not sustainable in law, by itself, will 

not amount to furnishing inaccurate particulars regarding the income 

of the assessee. Such claim made in the Return cannot amount to the 

inaccurate particulars.” 

  

Para 10:- 

“We do not agree, as the assessee had furnished all the details of its 

expenditure as well as income in its Return, which details, in themselves, 

were not found to be inaccurate nor could be viewed as the concealment 

of income on its part. It was up to the authorities to accept its claim in 

the Return or not. Merely because the assessee had claimed the 

expenditure, which claim was not accepted or was not acceptable to the 

revenue, that by itself would not, in our opinion, attract the penalty 

under section 271(1)(c). If we accept the contention of the revenue then 

in case of every Return where the claim made is not accepted by 



Assessing Officer for any reason, the assessee will invite penalty under 

section 271(1)(c). That is clearly not the intendment of the Legislature.” 

[It indirectly approves that mens rea is not required, confirming Dharmendra 

& Rajasthan Spinning] 

 

(4)  [2012] 348 ITR 306 (SC)/ [2012] 211 Taxman 40 (SC)/ [2012] 253 CTR 

1 (SC), Price Waterhouse Coopers (P) Ltd v/s CIT. 

 

 

Highlights Confirms the principle that if disclosure is made (even in audit 

report) then there is no scope of concealment. 

 

Facts – The audit report indicated that the provision for payment of gratuity 

is not allowable as per section 40A(7). However the person filing the return 

inadvertently missed out the observation in return. The return was processed. 

Subsequently notice was issue u/s 148. Assessee filed return in response to 

notice. Then sought a copy of reasons recorded. In the reasons recorded the 

mistake was mentioned. Assessee immediately filed revised return. However 

penalty u/s 271(1)(c) was imposed. 

 

 

Observations 

 

Para 17 – 20 

 



“17. Having heard learned counsel for the parties, we are of the view that the 

facts of the case are rather peculiar and somewhat unique. The assessee is 

undoubtedly a reputed firm and has great expertise available with it. 

Notwithstanding this, it is possible that even the assessee could make a 

"silly" mistake and, indeed this has been acknowledged both by the Tribunal 

as well as by the High Court 

18. The fact that the Tax Audit Report was filed along with the return and 

that it unequivocally stated that the provision for payment was not allowable 

under section 40A(7) of the Act indicates that the assessee made a 

computation error in its return of income. Apart from the fact that the 

assessee did not notice the error, it was not even noticed even by the 

Assessing Officer who framed the assessment order. In that sense, even the 

Assessing Officer seems to have made a mistake in overlooking the contents 

of the Tax Audit Report. 

19. The contents of the Tax Audit Report suggest that there is no question of 

the assessee concealing its income. There is also no question of the assessee 

furnishing any inaccurate particulars. It appears to us that all that has 

happened in the present case is that through a bona fide and inadvertent 

error, the assessee while submitting its return, failed to add the provision for 

gratuity to its total income. This can only be described as a human error 

which we are all prone to make. The calibre and expertise of the assessee has 

little or nothing to do with the inadvertent error. That the assessee should 

have been careful cannot be doubted, but the absence of due care, in a case 

such as the present does not mean that the assessed is guilty of either 

furnishing inaccurate particulars or attempting to conceal its income. 



20. We are of the opinion, given the peculiar facts of this case, that the 

imposition of penalty on the assessee is not justified. We are satisfied that 

the assessee had committed an inadvertent and bona fide error and had not 

intended to or attempted to either conceal its income or furnish inaccurate 

particulars.” 

 

[Note - See Explanation 6 to section 271(1) read with section 143(1)(a)]  

 

 

Explanation 4 

 

(5) CIT v/s Citi Tiles Ltd, [2015] 370 ITR 127 (Gujarat)/ [2015] 278 CTR 

245 (Gujarat) (For AY 05 -06) 

 

Highlights  If assessment is under MAT (in return as well as in 

assessment order) and addition does not add to MAT income, then no 

penalty u/s 271(1)(c). 

 

Observations  

 

Para 12:- 

 

“In the present case, we shall have to proceed on the basis that the order of 

Commissioner has become final. It is, thus, binding both on the Revenue as 

well as the assessee. Such order in effect was that addition for normal 

computation sustained, for the purpose of computation of book profit 



deleted. The result of this decision of the Commissioner would be that the 

tax that the assessee would pay before and after additions would remain 

exactly the same. In other words, since the Commissioner did not permit any 

increase in the assessee's book profit computation under section 115JB of 

the Act, even after unearthing the concealed income, the assessee ended up 

paying the same amount of minimum alternative tax under section 115JB of 

the Act even after the concealments were unearthed and accepted by the 

assessee. It is in this background, our discussion on the implication of 

Explanation 4 to section 271(1) of the Act must be seen. When in facts of 

the case, the assessee's tax liability did not change despite unearthing of 

concealed income, no penalty could have been levied. We may clarify that 

our conclusions should not be seen as laying down, that simply because 

before and after the additions the assessee remained a MAT company and 

paid tax under section 115JB of the Act or such similar provision, that by 

itself would mean that no penalty could be imposed. If the effect of the 

addition of the concealed income results into higher minimum alternative tax 

by increasing the book profit also, penalty could as well be imposed. With 

this clarification, we answer the question against the Revenue. 

 

Explanation 5 

 

(6) [2012] 25 taxmann.com 214 (SC)/[2012] 210 Taxman 244 (SC)/[2012] 

348 ITR 561 (SC)/[2012] 252 CTR 345 (SC), ACIT v/s Gebilal 

Kanhaialal HUF 

 



Highlights – No time limit to pay tax, so whenever paid the immunity to 

be granted. 

 

Facts – 

Assessee during search disclosed his undisclosed income & manner of 

earning it.  

 

Observations 

Para 6:- 

“The only requirement stipulated in the third condition was for the assessee 

to "pay tax together with interest". In the present case, the third condition 

also stood fulfilled. The assessee has paid tax with interest upto the date of 

payment. The only condition which was required to be fulfilled for getting 

the immunity, after the search proceedings got over, was that the assessee 

had to pay the tax together with interest in respect of such undisclosed 

income upto the date of payment. Clause (2) did not prescribe the time limit 

within which the assessee should pay tax on income disclosed in the 

statement under Section 132(4).” 

 

(7)  [2016] 387 ITR 177 (Gujarat)/[2017] 294 CTR 124 (Gujarat) CIT v/s 

Jignesh venilal Koralwala. 

Facts – assessee found to have undisclosed income bases on books and 

entries found during search.  



Observations 

 

Para 7 & 8:- 

 

“7. In terms of explanation 5A, thus even in a case where during the search, 

the assessee is found to be the owner of any income based on any entry in 

the books of account or other documents or transactions, the penalty would 

attach, provided other requirements are fulfilled. This clause was not there in 

original explanation 5 which applied till 1st June 2007 and has therefore, to 

be applied in the present case. 

8. We have perused the order of assessment and found that entire amount of 

Rs.2.06 crores pertained to on-money receipts by the assessee. There was no 

money, bullion, jewellery or other valuable article or thing of such value 

found during the search and the additional income was based on materials 

collected during the search. Prior to 1st June 2007, therefore, by applying 

explanation 5, penalty could not have been levied. Looked from this angle, 

we do not find any error in the view of the Tribunal.” 

 

[Note – explaining the difference between Explanation 5 & 5A] 

 

s.271(1B) Satisfaction whether “furnishing of inaccurate particulars” or 

“concealment of particulars of income” 

 



(8)  [2016] 242 Taxman 180 (SC) CIIT v/s SSAS Emerald Meadows 

SLP dismissed against order of High Court. AO did not specify under which 

limb of section 271(1)(c) penalty proceedings had been initiated, i.e., 

whether for concealment of particulars of income or furnishing of inaccurate 

particulars of income 

 

(9)  [2013] 219 Taxman 98 (Gujarat)(MAG.), CIT v/s Whiteford India Ltd 

 

Facts –  

While passing penalty order u/s 271(1)(c), the AO concluded that assessee 

"inaccurate particulars of income/concealment of income" 

 

Observations- 

 

Para 4.1:- 

 

“4.1 Similar view has been subsequently expressed by another Division 

Bench in the case of New Sorathia Engineering Co. (Supra). Considering the 

ratio laid down by this Court in the aforesaid two decisions and the facts of 

the case on hand, more particularly, when it is observed that there was no 

clear finding by the Assessing Officer whether the assessee is guilty of 

concealing the income and/or furnishing inaccurate particulars of the 

income” 

 

Para 4.2:- 



 

“4.2 Reliance placed upon Section 271(1)(b), which has been inserted by the 

finding of the Finance Act, 2005 with effect from 01/04/2006 is neither here 

nor there. Still the requirement while imposing the penalty under Section 

271(1)(c) are required to be complied with. It cannot be disputed that while 

imposing the penalty under Section 271(1)(c) of the Act, two conditions are 

required to be satisfied i.e. (i) the assessee has concealed the particulars of 

his income (ii) the assessee has furnished incorrect particulars of such 

income. As held by the Division Bench in the case of Manu Engineering 

Works (Supra) the Assessing Officer is required to give clear finding 

whether the assessee is guilty of concealing the income and/or furnishing 

incorrect particulars of income.” 

 

[Note – It appears that the court was considering section 271(1B)but 

inadvertently it is considered as 271(1)(b)in paragraph 4.2] 

 

(10)  [2013] 216 Taxman 64 (Gujarat)(MAG.), CIT v/s Jyoti Ltd 

Facts – 

While passing penalty order u/s 271(1)(c), the AO concluded that assessee 

"inaccurate particulars of income/concealment of income" 

Held- 

Penalty order cannot sustain. It follows CIT v. Manu Engineering 

Works [1980] 122 ITR 306 (Guj.)  and New Sorathia Engineering 

Co. v. CIT [2006] 282 ITR 642/155 Taxman 513 (Guj.)  

 



(11)  [2006] 282 ITR 642 (Gujarat)/ [2006] 155 Taxman 513 (Gujarat)/ 

[2006] 202 CTR 188 (Gujarat) NewSorathia 

 

The AO while passing penalty order u/s 271(1)(c) concluded “concealment 

or furnishing inaccurate particulars of income”. 

 

Held – In absence of clear finding, the order of penalty is not 

sustainable. 

 

 

Section 179:- 

 

 

(12)  [2006] 282 ITR 642 (Gujarat)/ [2006] 155 Taxman 513 (Gujarat)/ 

[2006] 202 CTR 188 (Gujarat), Kantilal Sakarlal Gandhi v/s ITO 

 

Section 179 uses the phrase “tax due from a private company”. It does not 

include penalty u/s 271(1)(c). 

  



 

Some judgments on section 68. 

 

SHARE APPLICATION 

(i) 220 Taxman 76  (Guj)(Mag), CIT v/s Shree Rama Multi Tech Ltd. (para 

6) 

The assessee furnished complete details of receipt of share application 

money along with share application forms, their names, addresses, PAN 

etc. Therefore, assessee proved identity of the share applicants and 

genuineness of the transactions and so no addition u/s 68. Follows 216 

CTR 195 (SC), Lovely Exports.  

 

(ii) 216 CTR 195 (SC), CIT v/s Lovely Exports. 

Once names of share applicants are provided, then AO may inquire 

therefrom and may make assessment in their hands. 

 

(iii) 217 Taxman 25 (Guj), CIT v/s Namastey Chemicals Pvt Ltd. 

If summons are issued to the share applicants and they are returned back 

unserved due to change of address or the share applicants have not filed 

confirmation in some cases (if compliance is done in majority of cases, 

here 42 lacs out of 55 lacs), then no addition u/s 68. 

 

(iv) 215 Taxman 157 (Guj)(mag), CIT v/s Shree Rama Multi tech Ltd (para 5 

– 7)  



The assessee furnished complete details of receipt of share application 

money along with share application forms, their names, addresses, PAN 

and other details of the share applicants and so assessee proved identity 

of the share applicants, genuineness of the transactions and their 

creditworthiness, so no addition u/s 68. Followed Lovely Exports 216 

CTR 195 (SC). 

 

Capital introduced by partner in a partnership firm 

 

(i) 253 Taxman 135 (Guj), CIT v/s Vaishnodevi Refoils & Solvex. 

 

The assessee furnished the contra confirmation of the said partner 

along with copy of acknowledgement receipt of ITR filed by the 

partner to prove that the assessee firm had received the fund from 

its partner, who had also shown in his books of accounts that such 

amount had been invested by him.  

 

Held - The assessee had duly discharged the onus cast upon it. If AO is 

not convinced regarding credit worthiness (capacity) of partner then he 

should make inquiry against the partner but no addition can be made 

against the partnership firm. Pankaj Dyestuff Industries (Income Tax 

Reference No.241 of 1993) is followed. 

 

(ii) 362 ITR 338 (Guj) : 223 Taxman 42 (Guj), CIT v/s Odedara 

Construction.  

 



The Assessing Officer did not bring any material to indicate that the 

partners had no capacity to introduce such capital. In other words, the 

Assessing Officer did not hold that the capital was, in fact, not introduced 

by the partners, but it was only in disguise the cash credit of the firm. So 

no additiioon u/s 68 in the hands of the firm, following Pankaj Dyestuff.  

 

Peak credit 

 

(i) 230 Taxman 198 (Guj), CIT v/s Tirupati Construction Company. 

 

During search at the premises of the brother of assessee certain 

material was found which represent undisclosed income of the 

assessee. Assessee did not file any reply so the AO added full 

amount without taking peak. Held, even while computing 

undisclosed income, the benefit of peak credit is to be granted. 

(ii)  

 

Sale of shares 

(i) 248 Taxman 484 (Guj), CIT v/s Ramniwas Ramjivan Kasat. 

AO treated sale proceeds of shares as unexplained cash credit u/s 68 on 

assumption that purchase itself was bogus and shares did not exist. Held 

– The AO during scrutiny assessment of the year of purchase did not 

disturb the purchase of share. The AO having accepted the purchases as 

genuine in earlier year, its sale cannot be said to be bogus & addition u/s 

68 cannot be made.  



 

 

Sundry creditiors (customers/ suppliers) 

(i) 240 taxman 698 (Guj), ITO v/s Shanti Enterprise (para 11). 

Facts- 22 out of 23 are income tax assessee having PAN. Amounts are 

received through bank. Ledger of depositors are filed.  

 

Held - The assessee has discharged the burden of proof. The assessee is 

not required to prove source of credits.  

  

(ii) Tax Ap No. 19 of 2014, CIT v/s Dharmadev Finance Ltd. 

Creditor having given confirmation, PAN, bank statement wherein 

the amount is reflected, then merely because creditor fid not file 

return, it can’t be treated as unexplained in the hands of the assessee.   

 

(iii) 222 Taxman 125 (Guj)(Mag), CIT v/s  Apex Therm Packaging Pvt 

Ltd. Where name, address, PAN, copy of IT Returns, balance sheet, 

profit and loss account of all creditors/lenders as well as their 

confirmation had been furnished, Assessing Officer could not make 

addition on account of unsecured loan and interest thereon as initial onus 

is satisfied by assessee. 

 

(iv) 221 Taxman 146 (Guj), CIT v/s Ayachi Chandreshakhar Narsangji 

If repayment of loan in subsequent year is not doubted by AO, then the 

genuineness of loan cannot be doubted for the current year. 



(v) 222 Taxman 164 (Guj)(Mag), CIT v/s Chanakya Developers 

Booking amount received by developers. Name of depositors,PAN and  

address were provided. AO made addition u/s 68 as agreement to sell is 

not provided. 

Held- Once details of depositors are provided, the preliminary onus is 

discharged by asssessee. Then, the Ao has to call upon depositors by 

issuing summons. Wothout any inquiry addition is not permissible. 

 

(vi) 220 Taxman 17 (Guj)(Mag), CIT v/s Nangalia Fabrics Pvt Ltd. 

Facts – AO made additions by treating purchases as bogus as suppliers 

could not be traced. 

Held – Payments are by cheque and no finding that it has routed back in 

cash toassessee. Purchases are supported by bills and books of accounts. 

No addition is permissible u/s 68. 

(vii) 219 Taxman 162 (Guj)(Mag), CIT v/s Shree Rama Multi tech Ltd. 

Differences in balance as per confirmation provided by creditor and 

balance as per books of accounts of assessee. If assessee can reconcile it 

with evidence then no addition. 

 

Gift 

 

(i) 282 ITR 512 (Guj), Murlidhar Lahorimal v/s CIT 



Donor having confirmed the gift being made through bank, AO 

cannot go into credit-worthiness of donor. AO cannot ask for source 

of source. 

 

(ii) Tax appeal No. 600 of 2005, Neelam Gopaldas Agarwal v/s CIT. 

The gift is evidenced by the Deed of Gift executed by the donor. The 

cheque was credited in the bank account of the applicant on realisation. It 

is clear that the assessees had produced complete details of the identity of 

the donor.  

Held - assessee cannot be asked to prove the source of source. Moreover, 

Gift Tax Act nowhere provides that a gift by somebody who is not 

creditworthy is not a gift. Murlidhar Lahorimal 280 ITR 512 (Guj) 

followed. 

 

(iii) 219 Taxman 125 (Guj)(Mag). 

Gift by NRI. Bank details & confirmation are provided. N addition u/s 

68.  

 

(iv) 217 Taxman 26 (Guj), CIT v/s Hatish Ramanlal Patel. 

When gift is by a close relative, if it is by banking channel, identity proof 

of donor is provided, income tax retun in that country is provided then no 

addition is permissible (as assessee has discharged preliminary onus). 

 

(v) 214 Taxman 122 (Guj), CIT v/s Bhanwarlal Sharma.  

Facts – Gifts to assessee by 24 different unrelated persons, residing at 

different places in Mumbai on the same day, with the draft of huge sum 

from the same bank and deposit within a span of 2 to 3 days would raise 



the eyebrows. Their non reply of letter under section 133(6) and non 

appearance of assessee personally may further strengthen such suspicion 

coupled with difference in economic strata of assessee and that of these 

persons. Yet, these questions do not cross the realm of suspicion to enter 

the sphere of proof, let alone the arena of convincing evidence. 

The assessee also had furnished all other requisite documents like copies 

of DD, gift deed, copy of PAN cards, copy of acknowledgment of returns 

of the donors along with computation and balance sheet. It also found 

that all the donors were assessed to tax. On thus having found identity of 

the donors so also creditworthiness and genuineness of the transaction 

having been established so no addition is permissible. If credit-

worthiness of donors is doubtful then it cant mean that the gifts are not 

genuine. Follows Murlidhar Lahorimal 280ITR 512 (Guj). 

 

(vi) 215 Taxman 85 (Guj)(Mag), CIT v/s Heena Sharma. 

 

Facts- Gifts from 12 persons on the same day. Absence of relation 

between donor and done and moderate economic background of done 

creates huge suspicion about genuineness of gift.  Assessee provided 

confirmations from donees, demand drafts, gift deed, copy of PAN cards, 

copy of acknowledgement of returns of donors along with computation 

and balance sheet. 

 

Held (para 14):- 

“14. We are conscious that various aspects discussed by both the 

Assessing Officer and CIT(A) were causing concern to those authorities. 

Gifts to assessee by 11 different unrelated persons, residing at different 



places in Mumbai on the same day, with the draft of huge sum from the 

same bank and deposit within a span of 2 to 3 days would raise the 

eyebrows. Their non reply of letter under section 133(6) and non 

appearance of assessee personally may further strengthen such suspicion 

coupled with difference in economic strata of assessee and that of these 

persons. Yet, these questions do not cross the realm of suspicion to enter 

the sphere of proof, let alone the arena of convincing evidence.” 

 

 

Entries in books of 3rd party 

 

310 ITR 227 (Guj), Krishna textiles v/s CIT.  

 

If there is a discrepancy in the account in books of assessee and account in 

books of third party, then the onus is on the AO to prove that the difference 

as per the books of accounts of third party is income of assessee. It can’t be 

added automatically.  

 

Presumptive income u/s 44F 

 

(i) 221 Taxman 436 (Guj) CIT v/s Pradip Shantilal Patel. 

 

Facts - assessee did not disclose some cash deposits in bank account. 

Assessee claimed that the undisclosed cash deposits pertains to his retail 



business covered by presumptive income u/s 44F. However assessee did 

not have documentary evidence to substantiate the same. 

 

Held – Since the deposit of the said bank account are disclosed as 

receipts of concerned retail business in return of income, the presumption 

is that the undisclosed deposits are also for the said retail business. 

Accordingly not full receipts but only 5% of presumptive profit is to be 

taxed. 

 

Penalty u/s 271 D and 271 E 

 

(i) 218 Taxman 136 (Guj), CIT v/s Shyam Corporation. 

Once deposit/loan is treated as unexplained deposit u/s 68, it cant 

be considered for imposing penalty u/s 271 D and 271 E.  

 

 


