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President writes.....€f

lr gLv.s menmense pLeasu@and 9reat
piderhat du.in9 mytenure Ln.omeTax
8ar Aso.€tion is publishiiq 2"'
PtrbLi.arion ol our nouth piece
magazine' ltMiftor' asper<heduLe

nan:ging .ommitee has aranqed four iudy cirde
meetinqs as wetLaswe have also succe$ruLly oGanized
"seryi.aTaxworkshop lorseven da

I I Br Aso.iation this yeai had .eLebrated Diwati Get to
qatheron 2- November 2014 @ Sadar PareLsevasamaj
f alLand 500nember haveenloyedrhe deLi.ioui food ol

This year a$ociation aim wa! to oGanbe m:rimum
educaliotr p,o9,ams rorthan membe6 and this year we
have successlulLy done rlrrt wirh the heLp of menbeas

n the se.ond haLf managing conniltee i5 plannLn9 to

t"t c..pL*"w.*'r,.ponrn.oreraxlaw(onraining

(b) EntedaLnmeniProqramme
O) Oied3yPtrntrlointlywth rBaitadLes{1i9.
(d) Indunr€lvisitlormembeu
(e) cn.ketm*.hwirhcaAsociatioionO!02 2014
(r) MedtraLawarenesprosdmne

r0 new Younq membeE have
enrolLed rhen nane to our estee
requai aLl the membere please en.ouraqe your
pracritione.r riends ro en,olLas m

am lhankruLto the aLl artide w,irerlor theirvaLuable

am aLso rhankfuL to rhe chanman or r.T.Mirq
pubLishLnq .ommitee shri. Hire^bhai R Vakil ror hc
untidLlyhadworkinq lorpublishiigwelLin time

itee nembed aid
ofii.e baareGlorrhere support

In.oma lar sarA$ociarion G qoing
brain nomins knowledse series joLrt9wrth H.L l^nitde
orconnerce(H L c)AhmedabaduniveEiq

. MRUDANG H. VAI(IL
(Foi.secre1ary)

EnaiLld vakilmrudan9@hormaLt.om

Haw the @unt hod ir@ryteFd thp knsuase of the
tectiont how the @uds had qiven
rdx Law ovet a Petiod aJ tine how
works under the shodow aI iudieiol Ptunbun@eh. dnd
haw the coudshod qilen uuinak

lalso erpres myimmenseq,atirudero MrPaiaq M Patel
(Diredor N Llc Ahmedabad Unive6iry) lor hisva0abLe
.. oPeratonetendedtous

hopeand wilh th*this novetseries witLqoa ld^9 way to
&hiereomLaudabhobFdu6

akosaLuie altlbe ld fa.uty membe6forthenvaLuable
p,eseniation.lpaperand tobewith

Ihe name qivenrorhis lnowtedgeieies is i.omeTax
taw in .olour of coudd. The anrn
;roundrherhenethar have beei (arerutly de,igned and
nruduredlo frea^ingfulLy a.hieve the obFd rh* hetp
td membe6 to represetrt their .as
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PROUD MOMENT

Our Past Prerident Dhiresh T. Shah €t€ca€d as
President Att tndia Notaries Association

rhe term ol tho Presidenr of a[ tndia Nor.rie!
A$oc-ut'on shri Dhiresh T. shah has ben
€qtended for a flnher period of rh@ yeE. rhG
w.t d6id€d unanltnousty .t rhe 6rh A[ Indi.
Nota.is cont€En.. hetd in Bang.tore re.en{y,
The <onf.rence ws inauguratcd bythe Suprcme
Court ,ud 9e ,ujti.. shri v Gop,t cowd. wht h
war atr.nd.d anong oiheB by rern6taks Lw
Minkter Shri T. v Jaya.handra and High Court
rudg. ,usri.e Shn Phanendra, Morc than aOO
not ry d.leg*es nom atL parrr oa Indi..ttended

Presidenr Mi Rupesh R. Shah, Hon. Secretary Iv
Mrudang H. Vaki! Chanman of LT. r.4iffor Shi Hire
R, Vakil other oftce-8earerc, Mehbef of th
Managing Committeeand Membe6 ojthe Ll Mir(
Committee hea.tily cong.atulate ou. betoved par
presrdent shn Dhireshbhai T. shah on hG ft



Rec€nt lmportant Dec'rsions on
various controversies arising in

S.14A read with Rute 8D.

the ld, orheriea l.wyerby pbl€si
rhe arca or In.on. Taxi Indircd rax€e hdudrig vAr, arbirnrion and

commnrioner(Appeart, |TAT, CFSTAT and rhe Hon blecuja€rHichcoufr

outeurris(o.shore)andpbvidinc

whcther dBalLowan.€ .'n be
made by invoking prov&ions of

where no in.om€ ha3 be.n drned by
an ase$ee, whi.h has b*n.Lined

The roLLwlno authofti-"s have
bka a vLa; thd whge rc

excmpt in.ome iseamed, disaLlown.e u/s14A
of thead.annor be iivaked

. crT v5. cod*h Energy (P.) Lrd, 223

r3xm.n 130 (Got(H€)

!bmGsion r|re judqamert oJ ths our
iiAbhishek idundesLld(2006)2s6 rR
I was on rhe Giue of aLtowabiLity of

.oncem'witholtiniercst|iwashetd

toan w;s laken far
busines purpose aM ioi rordiverting
the eme to nner .on.eh withour

ob.ervarions made iherein h:ve io be
€ad Lnrhat.oilen n the prcse caie,
admLtedty the ssesee did 

^ot 
nake

atry daim ror exempron n su.h a

5 We do nor rind atry quenion or bw

No.33or201a.(AttXHc)
"As regadsrhe sa.ond quenion,sedian
r4a or the Ad p,ovides thd for rhe
pu,pores ol.onpulinq thebal ii.ome
!idenhe chaprei nodedudion shaLl be
aLLowed ii resped ar erpendiiu,e
Ln.ured by the ase$ee Ln reLarioi ro
Ln.ome wlri.h doer not iorm pad ol lhe
totaL incomeundertheAd Hen.ewhd
sedion 14A pbvidas k thar il lheG 6

the income under rhe A.t, the
e:pendnure whi.h is ii.ured ror

ded(dion Forthe yea, in quenion, ihe
lLnding ot fad s ttur the asesee had

ii the absen.e or any tar lrce in.ome,
the .one$oidLnq eNpenditdG could

view of rhe cTlA), whi.h hs been
afiirned byrhe TibunaL, hei.e does nor
qLVa nse to any subnaniat qlenian of

that the A$e$ing Orflcer as welt rs
c T(ApperG) hadappLiedtomuLaorruLe
3D orrhe n.ome TB: Rules nn.e ths

2009 2010.s1n.e Ln theprcse.rcde we

2009 2010, .u.h lomuLa w:s.orcdty

noii.etlratsub{edion(1) olsedion 14A
provide. rhat lor the pu,pose oJ
.ompurinq rotal Ln.oma under.hapte,

aLlowed in ,esped of expenditure

in.omewhtrh does nottorn partorthe
r.raL in.ome under rhe Ad ln the
pEsedt case, the iibunaLh$ recoded
theJindLnq offadlhar tha asasee did
iot make anyd:im rorexempnon ol any
i^.omc lrom paymenr oftar twas on
ths b:sis thar trre tLbunat heLd that
disaL(owance unde, sedion 14A.1the
Ad coutd nor be made In rhe po.e$

the de(irion of
oivision 3en.h or Punr:b and NJyana
riqh coud in (ase of CT v winsome
Tenite Indunries ttd 1200el3ls rR204



Law Hen.e the deLerion oi the
dsaltowance ot Rs 2,01,752l made by
rhe A*e$Lnq ofi kerwasin order

. clTw- t khaniMarketing l..LinITA
No.970of 2003. (P&H)(H€)

Howevei cBDIvide nsciKUta, No.s/2014 dared

1V02l2014 .lanfi.d thar Rule 3D ol rhe Rules

read wiih sedLon 14A of the ad provide< for
dGaltowance of the expendture in(uned Ln

retation Io the e:edpr ii(ome even where rhe

bxpayer in a padtruLaryed has nor eari€d any

tis pertinentro noierhrt none of the Hiqh court
has .onside€d lhe CBDI cncuLar Nos2014
However e.endy betorc the ch.nnti Tribunat
a.n.h in the es. of AclT v5. Ili M, sa3kran
i,n t1 A N o.Li 11 t Nds/ 2ort, dz@ d t | 101 / 2oL4,

the department €lied upon ihe spe.ial ben.h
de.ision ol cheminvet rtd vs lTo 121 rD 113

a^d csDT Citruhr No5/2014 to .o^tend rhat
even il rhe a$esee has not erned Jnyerempr
in.one,niLldGaLLwan.e r4A@dwth Rule3D
harrobemadeand itsmandarory rowever,rhe
Ben.h lotLowed the de.isions olrhe cuFcr Figh

Court Ln the case of corite.h, Bombay Hiqh

Coun inrhe.arorDelite EnteQdset Punjab &
Haryana Niqh couit decisons in the .ase of
LakhadandwLnomeiertiLeia hold rhatwhere
thea$e$eehas noteained anyexempt Lncome

duri^q theyeai no disaLlowan.e.an be frade Ln

th resp.dive sse$menryear ReLeva enect
or whi.h is rcpodu.ed hereunder lor Fady

5 Heard borh sides Perused ode6 or Lower

authoities and subnissions made by rhe
ase$ee and the decbions in rctied on. No
doubt Lnlhe de.ision ofthe spe.iat Ben.h of
DeLhi TribunaLin the cse or chemLnvet ttd
Vs. lTo Gupra), the speciaL 8en.h held rhat
dGatlowan.e under sedion 14A cai be made
evei in iheyearLnwhi.h no exenptincome
has been earned or re.eived byihe:sesee
Thc de.sio^ ofSpe.i:t Ben(h oftheTnbunrl
har been LmpLiedlyoveruLed bythedecGionr
ol High Couns LnthelotLowing.ases:

6. tr rhe .ase of trb shivah t4oto6 PLtd

Gupra), berore ihe Foible AlLatubad HLgh

Cou( tha Revenue raised the roLlowing

7 The HLqh coun white answering rhe sa'd

3.TheGuja,atHighCoudinrhecaseorc IVs
PvrttdGuprr) heLd as

9 Ihe HonbleBombay Hiqhcold'nrhe.ase
or cT Vs DeLire Enrerprises(supia) heLd as

l0.9imilarview hai beetrbken bythe Hot'be
Punib & Ha,yana Niqh coun in the.ase oi
CIT Vs tl^ takhani Ma*eting nd in IA
No970 0f 200s dded 24 2014 The HodbLe
Niqh cou( while :fftrming the decisions of
C T(A) as welLas the Tribunal in deletinglhe
disaltowan.e madaunde,

11 ln rhe .ase ol crT vs. winsome la*iLes
nduiri6 Ltd. (319 ITR 204) the Nonbte
PuiJab & Naryaia H qh aourtheld rhd *hen
rherc r no.la m ror.ampion ot 'ncone 

n

su.h ntudioi secrion 14A has no appt.aton
Respe.dutLy lolLowinq rhe above de.cLons
w. delele lbe disaLlowance mada under

,e.eived lor erenpt Ln.ome duIrg rhe
previouryar rclevait to ihe asse$denryear
under apoeaL. Thus, we sunain ihe oder ot
rhe commissioie, or n.ome Tax (AppeaL!) on

wherher the As*sins oftk.r on appty Rul.
eD mecha.i.aLLy
expendnuE u/314A wiihout r.ndcrins any
opinion on ihe .orredness or oth€Rie ol
th. ases€e t clrim in this resard ?

The Asesi^q of fice, c:nnor apply provGLons of
S.1,4A.1the A.t rcad w(h Rule 3D ofrhe Rutes

automari.aLly o, me.hankaLly wilhout randenng
adyopinion oi thecoredie$of thectaim of the
asesee regrdLnq inruiiing orany erpenditure
cr 

^on 
incuhnq or any erpenddurc to eari

e:empr in.ome The NonbLe DeLhiHLqhcourtin
the.AeotM.rcpPlnvgrm€ntLtd rcportedi^
347 lTR272 has heLdas under:

sub sedlon (2) ot section 14A provLdes the

manner in whtrh the A$esing ofli.er 6 to
determin. rhe amolntof erpenditure in.ur-"d in

reLation ta i^conewhi.h doer nor form padof



rhe toiaLLn.ome Howevei ir o^e ex;mines the
pmvirLon caGluLt, ir would be tound thar the
ase$ing ofltrer s Gquned to derermine lbe
:mountof su.h expenditure onLyif rhe asesing
Olri.er havLng GOad t rhe aftcunts or the
aseneq E norsatistied wnhrhc.ore.tne$ ot
the .laLm af rhe ase$ee in rcspe.i of such
expaid{u.e Lf, reL:tiotrro in.omewhkh doer notjon partofihe tolaLin.ome undertheAd In
orher words, the rcqurcment ot rhe Ase$ino
ortueremba,kinq upon a derehination orthe
amount ol e:penditure i^cured in reLation to
exempl 

'n.ome 
wouLd be riq9ered onLy Lfrhe

Ase$Lnq Ofii.e erurns B lindinglhar he s not
satGried wrh ihe.orredne$ olrhe daim orlhe

oi ru.h erpenditurc
rhererorc, the .ond(ion
A$e*Lnq ofii.erentednq upon a deleft in*ion
o, the amounr ot rhe erpendiru.a Ln.ured if
rebnon to ercmpt in.ome is thar rhe A$e$ing
offi.ermun re.ord ihd hc s nor $ris,ied wrh
the.orednes ofthe claim of the asesee in
resp0d or su.h eipendirurc sub sedian l3) G
iorhinq but an oftuhoot ot sub sadion (2) ot
sedLon 1,4A. Sub{edion (l) appLies to .ases
wherc th-A a$esee d:ift rhat no eypenditure
has been in.ured in relarion ro in.oma whtrh
doasnotlon petolrhet raLincodeunderthe
ad rn orher words, sub sedion (2) deaL. with
.ases wherc the ase$ee spe.LfLes a positive
amounr ot expendiruE in relaron to in.ome
wh(h does nor rorm pad of the loraL in.ome
uider the Ad and sub{e.tion 1r) appLias to

e:pend(urc had been irurcd in reLalion ro
exempt Ln.ome In borh .ases, rhe A$e$Lng
ofli.er if 

'ri5fied 
hth the .oiiednes or the

in rcspe.t of ru.h

be .annot.frbark upon a derermLnario^ ofrhe
amount oferpenditure in a..odaf(e wirh any
p,e(nbed merhod, as fr eniioned in ib{edion
(2) or sedion r4A ft is onty il dre Ase$ing
orli.er is iot sarisiied wirh the.oriedne$ olthe
.taim of the *se$ee, in both .a5er thd the
Asesinq offt.er qes junsdi.tiotr ro detemine
rheamountore{pe^drure incuried Ln rebnotr1o
such Ln.ome whi(h does nor form pad or rhe
robr Ln(ome underthe Acr in a..odai.ewith
the pre<'ibed merhod, the pre<ribed hdbod
beLig rhe method ,iputared in rute 3D whiLe

rejedLnq the.laimof rhea$eseewith rcgmdro
rhe expendture or no erpe^diture as the.a$
may Dq Ln rebron to exempr 

'n.ome 
the

Asesinq ofi.erwould have ro indicare..getrt

sub{edion (7) oi sedion 14A reJe6 to rhe
merhod or determLnation of the amount ot
expend(ure in.ured in reLation to erdmpt

'n.ooe.Tlree:pre$ioiusedis su.hmathadas
maybe preKdbed Byvidue orNotift.ation No
45/200q dated 24 3 2003,the Ce^ratBo'd of
Directlares introduced ruLaSD rhe sid ruLe 3D
also frakes ( .loar th* wherc rhe Ase$ins
ofiicei h:virg reqard to rhe a.counc of rhe
a$e$ee ota previousyeai is norsarislied wirh (a
) rhe .orednes of the daih of eNpeidirure
made bylheaseseejor(b ) the.laim made by
the a$esee thar no expendiiuc has been
Ln.uried i^ relaroi ro i^come which daes nor
too pafrotihetotalin.ome undorrhe sid Ad
rof su.h prcv'ous year rhe Asesiiq offi .er.halL
derermme rhe amount or the erpendrure in
clation to such in.ome Ln a(ordan.ewith rhe
provsions or s0b ruLe (2) or ruLe sD Rute sDG)
pLa.estheprovsions orsection 14A12) and (l) in
trre.orccl pe*pediw The.ondrionpE(edent
for the A*e*inq oficer to hLmself detenine
ihe amounrctexpenditure is th* he mun re.ord
hs dkatcladion wirh the .orccrnen of rhe
.bLm ot expendtu€ made by the *sesee or
w(h rhe .orrecrtre$ o{ rlre daim tude by ihe
asesee thar noerpendrure has b.en in.uried
It 6 on(y when rhir .ondirion pre.ede.t ir
satisiied, ihattheA$-asingOffi.ersrequkedto
derermLnetheamountorexpendrure in Gt2iion
to 

'n.ome 
nor Lndudable in robt Ln.ome in the

mannerindraredin5ub ruLe (2) oJ rule 3D."

Recennrrhe Pune Tribunalinrhe(ae olActTE.
Magarpatta lownship Dcv.topment &
con*udion co, Lrd. Ln 46 r.xannn..om 234
folLowinq rhe decisiof, olrhe Bombay HLgh coun
Li the.6e or Godej 3.8oyce Mfq co Ltd. vs.
Dc T 323ITR 3l and the de.ision of DelhiHigh
coufrinrhe.aseol Maropp Invenmenr ltd 203
Taxm:i 154 has heLd rhatwhererhe A*esing
orfi.er h6 nar re.orded satciadion as requrcd
by 1144(2) ot ihe Ad, dcaLLwan.e uA r4A

'nvori^g 
RulesD is unjunitied

whether the dGattowan.. of int€ren
.xpenditure .an be made wh.G the inr.r.tr
fiee funds availabl€ wlih the as*$+ !; in



exc€s of inveim€nr h.de?

Tha Hon ble 6ujarat HLqh coun in thelottowLi9

.ase3 (pre AY2003.09) has hetd ihdwhere ir was

apparcntthal thease$eewas havLnq sullicient

intrcn frce funds Ln ake$orinvenment and

the rie$ing offi.er hm nolenablished nexus

baMeen borcwad fundsand invenment made

dLaLloMn.e of inteG.t erpe^dturc .annot be

. clI vs. Hita.hi Hom. and Life

solutions (l) Ltd.22rr.man 10s

. ciT!tSlrlonEnergyLtd.394lTR630

Re.enrly rheAhmedabad TribunaLinthe (ase of

Jivrt lea Linited v5. DclI b€aiing ITA

No.366/Ahd/20r2, dated 23/03/2014 ror AY

2OO3'09 folLowed the 6uiarat Hiqh court

de.ision Ln tha (ase orTorrcnt Power Gupral and

Hita.hi (supral and held rhat wherc aseseer
inie,en free funds far erceeded invenne.ts
made for eaming exehpred dividend in.omq

andAsesing ofii.erhad also laiLed b enablGh

nexus between borrcwed lunds and idvesment
made, no d6aLlowan.e (ouLd be made under

The MumbaLTribunalinrhe.ase of Binayak T.x

Pro.esE Ltd. vs- AclI {4 taxmrnn .on u9
(Muh.) has even held rhatwhere ase$ee 6abLe

to show near Prcrmity or availabftry oi own

runds, may be ex:dly nototr dateori^vennent
oradva^cenentoftoan but in a very naar fururc

d*eorwiihin a reasonabLe shofrp.dod ortme,
evan rhen pre mption wLlt be rhat Lnvanmenr

wa! made by 6se$ee from his own runds ofii
aiticiparion of availabitity ol its own lunds wilhLn

a shon peiod altime Retevant eYtad of which

"7. we may obserue that Ln day io day
busines,itisJorrhea$eseetoseehow
tomanaqeit busines €venthouqhlhe
asesee may notshow inrhe absen.e ol

I

sepa,ate fund flow iaremeni or

toans and tansadions and invenments
made fom own funds, bur Lr ihe
asesee c able
prcrinity ol avaiLabiLiy of own luids
may be eracity nol on lhe die or
invenmenr oradvan.ement or roan but
in a very near luturc date or w$1tr a
reason.bre lhod perod of Lme €ven
rhan ihe presumpron wil be rhat ih-c

investment wa3 made by rhe a$e$e-"
lron his own lunds or in anri.ipdion o,
avaitabiliry of its own tunds within a

short period or time The PrinciPte
unde ying this propos(ion s rhat a

businenma^ has to .ircuLate h6 monev
a.cordinq ro the day 1o day
requnement :nd the LikeLY inltow and
outftow ot morcY Ln tha near fuiure i5

raken inro considerarion while makinq
if on ihe date or

inve(menVeipenditurc, own iunds may
rci be avaitabLe wnhthease*ee bur d
the iivenment/ erpendirure is made in
anri.iparion or av:iLabitity ol own tund3
aid rhe own tunds are avaiLable Io rhe
asesee wilhin a very shod penod oi
tme, then under su.h circumnan.es
di$towan.e (annot be made on th€
enrire toan anount bur a very
reasonabLe prcpodionate disaltowa^ce

.atr ba Lgnored due to rhe shoitnesoi
the pniod bdw€en rhe nak or
ad€n.em€nve\pendrtur€ aid drte ol
avaiLabiLiry ol own
obseryed byrhe A$e*ing oftuernom
rhe BaLan.e Sheet as io wherher
surli.ienl own lunds were avaiLabLe ro
thease$ee durinqrhe finan.iaLyearor
iha Lnteren tee runds were generared
duing ihe.ou6eortheyeareven Lrthe
a$esee.ouLd notprovetheavaLlabiLiry
ol own fu^ds on the particuLa, dde oi
invesrmenvadvan(emenvexpen.rirurel

whether disalLowan.€ or inrerett
erpenditure an b€ madc u/5 r4A ot th. Ad
where the int red incon. is more than

Ihe Ahmedabad Tribunat in the lolLowing .ases
(pon AY 2003 09) has held thar s 14A read w$
RuLe 3D cannor be at,aded ro dillLow i^ierest
erpenditure, wherc intrcn income s moG rhatr



. r7o vs. Karnavati peroch.m Pln. |rd.
in trA No.2223lAhd/2012, dat€d
oyol /2ort:znd

. s.tar Reatity pd. Ltd. vs. Acts (osD)
in rla Nos.2334/Ahd/20r2 and
L3 4 2 / Ah d / 20rt, d ared 29 / rr / 2or1.

Evcn ror disalLawance ot :dmiicriive
erpendLture pravsions of RuLe 3D.an onLy be
t'qqeGdwrren Asse$ing ofitreris not sarisfied
abour .oiiedne$ oi ases in r.sped of su.h
expeidirure Ln reLarion ro
Pukhraj chunilal Barna vs. DctT 47
brmann..on233(Mum.)

whdher disaltowan.. ot exp.ndirure u/s
14A orthe ad.an exc€ed €x€nprlon in.om.?

FolLowLng aurhoftLes have bken a view thd
disaLLwan.c ofexperdi(ure u/s t4A ot rhe Acr
read wrh RuLe aD cannoleKeed theamount ot

. rivnj rea Limited vs. Dc|r beatine tya
N o.3 6 6 / Ah d / 2or2, d areA 2a/ 0a / 2or 4 tA\

"20. we have head the ivar submissions and
perused the o'deE ofrhe lower audrorities aid
mateiaG avaLtable on re.ord.Inrhe Lnnant.*q
rhe asesee re.eived e{ehpr dvidend Ln.ome
ol Rs9O0/ Tha A$e*inq Otfker was or rhe
opion rh:r e.pend ture r..ured ror ornLnq

n(ofrF wrs nor aLlow:ble
to ihe assesee and rhe a$e$ea h:s ior
di5aLlowed any erpanditure rowads rhe ea.ninq
or the erenptad dLvidend Ln.ome, he bv
Lnvohn9 the prcvisLons olsed@i t4A.ompuied
eipei.,rurc atibucbLe to the earniiq of
erenpl divideid in.ome under RuLe 3D oirhe
n.ome rar RuLes and nade di$Llowance for

or Rs1,49,710l and
oJ Rs12,750/,. The

dsesae unsu..esfulLy appeaLed before rhe
c I(A) rhe.onienrion of rtrea$eseeisihatthe
inreren lrae rundr ava abLe wirh tbea$esee Ln

thelorm olshare.Bp(aLa^d free reserues as on
ihe date or balan.e sheetw:. Rs.1736,6950V
:ndrhe Lnvestnenadtheendof thayerrcsai
Rs 12600,533/ onLv Therelore itr view of tha
de.isioi ohhe Hon btacuiarat f iah court b th€
ca$ of NirachiHomeand Life dLuriois (D Ltd
(slpral afd Torrent Power rid. (supE), tro

exempr in.ome can be
rhe dis:ltowan.e or

admLnsraive erpens€s of Rs.12,7tol, we iind
tha!rhechandiqarh Bench ol reTribunatinrhe
case or A c tr vs PunjabsbrecoopsrMa*eti&
Fed rtd in rA No tTA No 543/Chd/20r1 lor At
1007.04 has hald th:tdisatLowan.euls. 14a read
wirh RuLeSD.annorex.eedihe
e:empr dvLdend in.ome Therafore, we renid
rhe dieLbwanc. ct adminisrdLve eipenses ro
Rs 900/ onL, beinsihe exemptdividend in..me
omed by tlre 4se$e lhus, rhis qround of
sppeaLoft hea$esee is panLy'lLowed:

sahah India Fina..ial coryoraiion Ltd.
v5. DclT r43 |TD 336 {D€0 (aY 03.09),

'31 We have rreJd rhe nvaL .o enrons aM
perused rhe mateiaL avaiL;bLe on re.ord t has
not been dGpured thar rhe admini*aron,
elpenses :n.l book of a..ount of invenmenl
division ar€ separately catriad out and
maLitaLned by lhe assesee. No intirmiry has
been tound bythedepadnentin this behati one
orrhe main Gsue is on whom lier rhe onus to
establish nexus ofavaihble funds wiih rree and
ralableincone.simLlarlv.ouds have heLdrhata
rindLnq in cbiedive ierms abour se<e.
wo,k'ng beinq unsatistadory is ro be rccorded
by Ao in the order Chaidicrh Ben.h ol rhe
Tnbun:l ii rhe .ase of punrab Srare co.oD &
Mrrering Fed Lrd. (supc) bas held rtrat in any
.aserhedisaLlowan.e ut r4A.annoier..cdhr

a$esee ft ne.haaical
meihod or rure 3D is appLied, it Leads ro
matr0en! absurd resulrs in as mu.h ar for hr
lree Ln.ome ol Rs6q3zs3l/ disatLowan.e of
Rs216,s1,917 (eihan.ed bv c IlA) ar Rs
219,47,772) i5 made u^ 14a;htrh is way too

eYempr in.ome As the

'nrerprestion 
of provisLons or se. 14a,1, tule

3D G Leadinqto uiannop3Gd absurdiiieswhi.h
cannot be r& intentior ol regisLarur. Under

help or exrernaL :ids ot
..n{tudion foritrtelprabrioi oJnBtule k.aLred
ior Looking d rhevaryiig inrerpretation ofiered
by vanous .ouns and benches ot rLbunal h
reLalion to se( r4A, it is qure aduour to
preckeLy de(ide rhe Gsue n qiren fads and
4tumnarcas wrtho4 soinq into aLllhe isfues,
Ln ou, v€w tr 6 approprBte ro bke quidan.e
r.om chandiga'h ben.hjudqmentin th; case or
Punjab 9late co.opt Marketinq fed Lrd Gupral
holding rhat the disatLowan(e of expenditure Ln
any .ase .anfot ex.eed the Ln.ome eamed In
ourvLew th6ludqment rakes a hoLGri. view ihar

maLnum to the extml of*empi incofreiibse
6 no dGpute rhai Ln ths .xe whi.tr is ai R5
63,37,s3rl-. rhis judqment impLies th*
rcasonabLe erpe^dituG le* than the exempt

'ncome 
cn be ds:lLowed. In ouf .anridered



opmLon Ln the inreren of junice ir wiLl be
.lisaLlow s0% or

exempl Ln(ome (Rs6q37,533/ ) as reL:table to
exempt i^.ome uA t4a /w ruLe 3D we do not
qo nto!arous pLea raren by borh !idesofehno
dwe6e vies< bared .n rud(a 4tatrons rh;
9ound of rhease$eeispanvaLlowed."

wh.ther di:€Llowan.. of experditur€ u/s
r4aof theA.t.an ex.eeda.ruat.xpenditur€?

FolLowing authorities have raken a view rhd
disaLlowanc. ofexpendilure u/s 14Aot rhe Ad
caiioter.eed :dudexpendirured:imed?

. Giuete croup Indi. (p) Lrd, B. actr 16
fRcrJ 57 (Del) (aY 03-0e)

6 fton the above, tis evide^trhdBsper sub
section (1) ofsection 14A, nodedudio^ is to be
aLtowed in respedalexpendturei^cured bythe
a$e$ee in reLation to incone whtrh d.6 iot
forfr part or btal in.ome sub jedion {2) or
section 144 provLdes rhe pro.edure for
deteminatio^ of such expendrture by tha
A$e$ing ortuer The Boad hA aGo prcscnbed
Rute aD tu dererhinLnq rhe erpendirure

'n.ured 
by theasesee for aaininq oferedpr

'ncone. 
Ihus the disalLowan.e .an be nadc

(1) for the expendirure
Ln.ured ror earninq or e{empt in.ome In rha
caseunderappeaLberoreus fromrhe petunlot
the a$e$ees pofd & Los a.counr, ir is eviderr

ii.uried w3s R5
49,04023/'only Thus ihea*e*ee daimed rhe
dedudLon ror the erpendrture of Rs. 49,04,023/
whtrhisdebitedtotheprofrt&tosa..ount The

ekeed ihe expendirure
acruaLty drimed by rhea$e$ee we, thercfore,

conlentio^ th:t the
disaLlowa^ce made by tha AnenLno Off i.er and
sunai^ed bythe Leamadcrta) itrei.enottobL
expendituredebiredrop@ft & Lo$a..ountwa3
unjunifiod. A..ordin9(y, we ranricr rhe
dbalLowan.e to lhe enent .t expenditure
adually daimed by the a$esee Le Rs

. aarlv5. rqb.t M. chagt. tn trA
N. -47 7 / Mun| 2ort, dab d tO/ 0-1 | 2or4.

'5 We hava h.ad the ival rubmissior and
perused themderialbefore us wefindnoh re
audtr rpofr rhat rhe expenses in r6pe.t .t
ex€mpt Lncome was sh.wn at Rs. NiL rhat lhe
Bsesee had debired directexpenseson a(count

a..ount and inlbep,oftand losa..ouni i
Ao had presumed thd the asesee had m'
have'n.ured.one erpenditurc underrhehe,
ebv telophone
cheges ror e*ninq rhe exempt in.ome. I
tudher round that rhe loraL elpendirure daim
byihea$eseelorlhe year is abour 1l Lakhs:
the AO had made a dGalLowance otabour Rs
raktu. He h6 ju( adapled rhe forfruls
enLmalfg expenddure on rhe bans
Lnvenme^ts. 3ur the ju{ification for.aL.uhii
thedBrLtowan.e ismGrins.Tbea$esee had n
daimedanyerpenditure in iis p &La.counr, !
diheanurwrson theAoro proverhstour of I
,Arpandirrfe in.ured undervanous heads w€
reLated to earii^s ol erempt ii.one Not or
rhis he hadro qiverhe basisof su.h.aL.uLarion.
any nanner disaLlowan.e of Rs1615 Lakhs
aqaLn*thetolaL erpenditureorRs.t j Lat(hs (ap
d:imed byrhe asesee in p & L a..ount is i
justiried Provtrions or RuLe 3D .amot ar
shouLd not be appLied ina me.had.atway fa.
drhe case havero be ananLysed belore invokir
them. we are oriheopiniontharrheAo had n
.leLibected upon rhe lads or the .are belo
m;king ihe d-aLloLvan.e, whercas rhe fM h

on henr Therefor
connrminq hG odei we deaded rhe effedii
sround of appealaqBinntheAoj

wh€rhel posniw adjuerm. on a..orrt !

s.144 ran be made whit€ (ohpuring bo(
profir u/s 115JBof rfi €ad.
Re.ently Ahmedabad Tnbunat in the c*e
DCrT vr. Alenba( Lrd. in rT
N o . 1 9 2 3 / A h d / 2 0 I 0 and c
No,2O4/Ahd/20\O, dared 21/0t/2or4 k
A.Y2007-03. retying otr rheoderorthe Munb
Tnbun:lin rha.ase of M/5 EsaiTeLeholdings Lt
vs DC|T Ln TA No r350/Mum/20r0 for a.y, he
thd provisions ofsub sedLon 2 & 3 ot sedio
143 cainot be Lmpoied i^ro cLBUse (r) oflh
ExpLBn:tiotrto sedion lr5JB of rheAd

FoLlawinq:ulhorities hrveako aken the sm

ACIT vs. spray €ngineerins oevis.
(chan_) (AY 03

Reli:n.e Pd.opbdu.rs rM, Lrd. v!
AclTin IIA No.232alAhd/2o09, dab

No.3/Ahd/2o11. dat€d rrA0l2013
coeLe India Ltd_ 32 sor r0r (Del)



. Quippo Tel<om Inrratrudur. rtd.
in ria No.4931/DeV2010

wh.ther daetlowan.e u/s r4A can b€ n.de inr€biion to dedudion to b€ mad€ while

under chapler vrA has to be exduded
rorrhe purpGeorihesaLd sedon. The
words "do 

^or 
f.m pad of rhe rotal

Ltr.ome under ths Ad. is siqnif L.ani and
Lnpo^anr as noticed above, befora
akwLng dedtrdioi under chapter vtA
we rrave ro ..mpure rhe i^come and
Lidude the same in theroal in.ome h
rh6 marner the Ln.ome whi.h quaLities
10f deducnons under sedions 30. ro
30u hasro bend Lnduded Ln ihetobL
Ln.ome of rhe aseree ! rheretore
be.ones part ot ihe in.oma whi.h is
subjeded io rax.rhaGarre4 deduction is
to be arLowed Ln :.cordan.e wirh and
suble.r to the fuLfiLLment ot the
.oi(rtroB or'he 4p([€ prov,oE
nt6 r so subred ro s€dion 30aB:nd

304(1t and (2). chaprer vA does not

whkh quatifylo,rhe $id dedudLonwilL
0e ekLuded and nor tom pafr of the
roraLmcome.Theyform pad of rherobl
Ln.ome bur re aLlowed asa ded!.iion

36 n view ofthe aforesaid posirLoi, we

.bove i afirma e e aqa,nn rhe

responde^tr$esee rn the fa.ts of the
presert.ase,rherewLtLbe noorderasto

10. whdh€r d Ga lowan.e u/s r4A.ah 6€ hade
where inEstn.nr in sh.,€s w.rc hetd as

10.1 Re.entr, rheThnd Memberin thecaseofD H.
securirles pr^. rtd. vs. D€jT in 146 tTD 1 crM)
has heLdthardisaLlowan.eut l4Aof thaAd.an
be dade in .ases where dividend irohe has
beeneanedonshareiheLdas*o.k ii tade

unEporld ordeE / de.isioE a5 ded aboE can b.
av.ubr€on requ.{atait,hBtsaib@qma I rom.

Amb.wadlAhm€dab.d-15,

#ankitul5ania@9m.it..om

91 rhe Hanble cujaEt High couri, in rhe case of
c|T B. aan.rkahth. co. op. Milk p,odu(eE
unionrrd 22tTarman50r(Guj.J rolLowmalhe
de.irLon.f rhe Delhi Hrqh courtin ibe.aseoj. r
v Xribh.o 120121 149 rTR 6tB has heLd ibat
provisLons ors l4Aof rhe ad has no BpplkabiLity
to rhe dedudion d:imed underchiptarv Aof
rhe a(l The DeLhi Hiqh court if rhe .:.e of
Knbh.oheLdru.der:

:r t' !:i be u,ge.J rtholgh rwas nor
spe. r.a ry,qued by ihe R.!enue)rhar
Ln .ase or.ampLete oren(rc deducrion
orrne9,oramoui, sedion 14A *LrLbe
dpp,.:bre and sedron 144 \i nor
.pp,v In oe.n y rhe ne, amounr {a5trpu ared n 5evetuL sedions in cha.r.rc atowabte a, adedudoi rhe etr rLbe a raLLatu m rhr
aqumenr tuen wre panD or ner
amount 5to beatowed 4 a dedu.lion,

ro9L.atrl, as a 3qu(e, iiwiLt fo(owthat in
cse iie a$e*e h6a neqarive/minus
r 9!rc as perrhe.omrruration nadeai\
crpendiru'e in.ur ed .annol alLowabL.
ui(rer serrron r7 ofrheA.r io !€h of
se.ian 14A Thes dDos ron annotbe
3(.apted rkome wiLL in.lude neoative
m.omeora los rhe.oroLlaryis rh;tiha

Lnddded uider the
p'or iions or 

'he 
A.r bv rLutL! m.Lrdn.

the entne 
'e@'pts or m\om6 a!

shpuared Ln fh" .ha19inq sedon bur
aner e(rud n9 jhe rn.ofre rpulaFd Ln

.ompured under ,he Ad b\ aooLvLno
pro!6 on, orchap'er tv v aid tr Fio;
Bnodoled.k'm9olchaptqv|A
atowe.J has the efied that tha irome
on wh(h deducrion is a(owed .a3{.*o
be pa( of ra ioraLin.ohe rhis is nor

,n.onewhtrhdoes
notiorm padoJtherotalin.ome releE
ro ihe ndure, chara.tef or wDe of
Ln.ome and notthequantum
34 Secrion 14A iates rhat tor rhe
purpose of .ompunnq tolaL income
underChapter V io dedu.rion stuLl hc
Jtrowed m respe.t of e:pendirure

'n.utred 
in reLariod ro ihe in.ome whrh

does nor iorm prt oflhe roraLin.om-a

in.ome which k enr(Led io dedudion



lsss6 a shg out of amendments ro se<tion 2(15) of
l,T. Act for Charitabte Trusis

4,r!!.!!l\

Th€ td..uthor G a praident of rncone-Tax Appelt t€ Tribunat BarAso.Gtion.
He has .lso rendered his *rvices as pretident of c. A. A$..iatio; _ Ahh€dabad.

whethef rhe amendment to the
.rerinition of .haritabLe
p0rpose" u/s 2(1s) w e r.
ase$menr Year 2009 r0 would
hit rhe tun il any etivity olsu.h
(hanbbretrust GsuLts into por[
rnd where the aqgrcqate vaLue

f rom su.h acrivirya ex.eediig Rs.25

the adivities .efered tolherein s Menry tive takf
rupeesor Lesinlhepreviouryearl

Ih. moor quenion, theGfore, is wherherwhen;
rrunen9aqes iaeLr ii sone adiviq/ in.idenbtk
achievins irs main obie.r whkh rendeE som!
surprus, whe ier su.h nu$ would be hit by th€
p,ov6'ons orsediotr 2(1s)* amended w.er Av

sG of ihe an.nded de{initio.

Prior to A.Y 2009-10. ihe definirion of.chaitable
ourode u42rlstrcadLikerhis:

"2(15) Chaiitable pueose in.rudes reliel of rhe

medicaL relief, and rhe
advan(emenr ot anyotherobjector generaL public

with.fi.d fbm a.y_ 2009-10. ihis dati^ition was

"2(1t crrrtable pueose includes rcrL-4 or the
poo4 educlLon, medicaL rctiei preseryarion ot
envrcnme^r (indudin! waterheds, torens and
wildLife) and mesetration or monuments orpLa.es
or oblads oJ artirlic o, hisioric intaren and rhe
advan.ement ot any other objed of genekL pubLi.

Pbvid.d thar the advan.emeir of any orher
obled of qeneGl pubLi. uiirity shaLl not be a
chailabLe purposq il it involres lhe .ar.yin9 otr of
any adivig ii the n*ure orrads.ommerce or
bunne$,ofanyadivLq/orreMe nq rny seryice id
febton to anyradq commerc or busiiest tora
.esorteeoranyoihelcoinderarion, ir.espedive
olihe naru..oluse orappLi.ation, or retennoq or
rhe Li(onef rcmsu(hactiviq:

Ptoviicd furth.r th* ihe nd provso shalL nor
apply if the a9g.eqare vaLue of rhe re.eipts r.om

'v) presetuarion of envrcnme in.luding
w*e6hedr rorens atrd witdtife

v) prcsetuanon

obje6 olankti.orhiston. itrteran
vD advan.ehenr ofany otherobjecl otgeneGl

The provkion says rhat objed of ihe tun woutd
not bc .o^ndered as .hribble in resped or
advancemenr orany orheroble.t of geneGl pubti.
urility if it involv.s rhe .arying on or any
acriviry ii the naruE ol iiad., .ommeEe ot
bu(n6s or any .diviry or rend€ring ahy
s.ni.. in relation b anytrad., commer@ or

or r.. or nay oih€r
.onsid.r.rion, irrespedive or th. n.rur€ ot us.
or appli.arion or dention ot th€ in.omc fbn
su.h adiv y. Piovided, how€ve'. that thG
Estrkrion witt not appty to the trutt it rfi€
aggr.s.te valu. of r€.eiprs fron the adivni.r
e <afied out it.oi moE rhan FG.2s lakhs,

ThB, th. drkrion Inpd.d by fiBt pbvi3o
do.t nor appty b , charabbte rutt wfiich

The amended definition provLdes thd .haitabLe
purpose Lndudesfollowing itemsl

.arG5 outrh€ adiviti.s sfii.h faus t fiBt rrre
obj.ds as enuneBred eani.r our of the eir
6bj*r.n.niion€dih€rein.



Ihis is aLso amply.taif'ed by cBDT vide irs ctr.urar
No. r1 or 2004 dated 19/t2l2003 whiLe qLvLnq

.lanfi.ation on rhe amendmetrts made to &dLon
2(r5) Now the moot quenion is wherher the
amendment made Ln sedion 2(15) would hit rhe

charitabletunwhi.hare enqaqed in advancenetrt
of any olher objed of qe^eraL publL. utiLi9, but
whi.h have ro.aryout some rcvenue qeneraiing

adivries in order to suppoit rhe haLn objed ol rhe

tun due i. which therc is gro* re.eiptex.eedinq
Rs25 takhs relecble to such activities and,t5o ir
qeneratessomesurpLus

251 Onplain.eadingorlheane^deddetinrtLon irmay

tradel tomme(e" and
busines" * o..urinq in the fnn provGo to

redion 2(1s) mun be ,ead ii rhe .onteri cl the
Lntenr and pulpon ofsedion 2{1s) and cBnnoi be
Lnrerprered to meai aiy a.tivitywhtrh is.arned on

'n 
an olgansed mainei The pupose and ihe

domiiani objecr forwhL.h an Lnntuion.alneson
iG a.tivilies k matenalto dete'mine wherhe, the
sne a busine$ ornot The pu$ortofrhe fnn
provso 10 sedLon 2l1s) ir notro eiclude enlitior
whL.h arc esentiaLly ro, chaft abLe pulpose butarc
.ondudLnq some acriyities tor a.onsideiation or a
ree Theob.redorintrcdu.inq thofL6r proviso is to
erLude o,ganizdions which are .arryng on
requLr busiies nom rhe scope or thribble

2s2 n the se.ond (ited case ir was oberued byihe
T,ibun:L as a rad nndins body rlr* ih.ugh lhe
AshGm was engaqed in advan.ement oJany olher
obtedarg.ierate pubtL. uriLity, ir had lo.aryour
.enaLn adiviries lor servLng ns maitr purpose of
.haity whi.h resuLied into .one iulplut fowevei
rhe sme.annotbe.onsidered to be.:rryLngon of
a^ adivLly Ln the naru'e or radc, comherce o,
bunnes :s theG was no p6fit nohve behind

advirias. The Hiqh court
approved su.h liidi^9 oltheTribunaL Thelibunal
whiLe dealing wirh this ssue iaid down some
pa'ametedwh(h.an poLntro thei;drhal though

qeneraring acrivitier
undaitaken by the asesee rrusl the sma.annor
paihke the narore or nade, comfrere or

appea, thar the tun crryinq on su.h adivities

couLd be hir by the amendmenr H.wevei the

9u1dan.e a nowprovLded byrolLowin9 de.isioisol

i) cll v/s rtrstiture ol chadered A(ounrant or
ndia( cAD tDerhiHi9hcourtl

crT v/s sabamati Ashram Gaurhala Trun
lGuja6tniqhcoudl 362 TR539

nrhetunoledcaseabove rhequenionwaswhen
the isiture ot chadered A(ounranE oJ ndia
( CAr) is(ha19ing feasforits.oa.hLnq.Laseslrom
iGnudentsandtorthen.ampuspla.ements who
are puEUinq CA co06e.wharherir bnramounbro
.aryinq ontade,.ommerceorbdsines.The DelhL

HLqhcoudheL'iihatlhe main pulposaollcA is to
Lmpan edu.ation ro iB tudeils and hen(e the
anendment made ut 2(15) does not apply to it
Even if ir k.onsidered rhatrhe Inn utegenenles
surprur t6m su.h adivL!,
aisii9 oul of anytrada commerce orbusines, but
arises due to its ererc&e ofsubj€rvLnqlheobred
ofthe nun and is itr(identalro ih. sane Trrere is

no proni motire to etry out su.h advrties :nd
hen.e.arryinq our such acrivityQnnot be equated

with trde, .ommer.e o. busine$ rhe relavant

ertiadsrrcmrhede.sionare reprcduced beLow

rr may bq nored rhat d.pard.nt fiLed sLP

again*ihe abovede.Lionof rhe Gujarar Hish

coud inrhe Suprem. coud, whi.i.am€ro b.
rej{t€d by th. supcme coud and h€n.e rhit
d€.i.ion has aGined finatiiy.

26 Similar vid is held by diJrereni Courrs aid
rribuals in thG reqad a [n or whi.h is qiven

L) aT v/s tuck^ow Dwetopmsr Adho{ry
(ArLahBb:dH.c.) 26s cTR 433

ii) 6s1 IndLa vA D6 (Eredprion) (D.lhL Flc)

iL) srrreeN*hLkPa.chwaripanjaiapotevrDr(E)
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Ihe orherissue.onneded wirh the amendmenr ro
ihe sedion 2(15) k whether if DrT(Eremprion)/c r
nndsth* Lf atunwhtrh is qranted reqistaiion u/s
r2A ofthe Ad is engaged in the advan.emenr of
mydhgob]edofthepubLi.diLilyandifa.h
rrust engages itse[ h the nature of trade

9Enled tolhetrusten becai.eLled by iivckino

An.lvst ot Relevant Pov!;ions ofthe Ad

Thut it ii ampty cl€r th.t ii .hariiable tu*
attE(t3 fiEr pbliso ro se.rlon 2(1s), ar 6en, it
wiU to{€i! th€ ex.nprion qua in.ode lrom
5!(h a.tiviti6whi(hareoflh. natur€ of tade
.omnart. or bu5ih63. How€v.r it do6 not
empower th€ Prin.ipat ConnGeioner or

sranbd to such kusr u/3 t2AA unl€$ the .a3e
ot the a$e5see tu* fath in sub{edions 3 & 4

Ihe abov. view k iupported by rhe loLlounq
ruLinqrbydifieGnrTribunak:

311 lr one @ds the lan9uage or provision< of se.rion
12AA (3), ihereqisration gcnred ioaru(.an be

commisnone, is satctied rhat the adivilies ol the

.adied our ii a..ord.n.. wnh the obje.B ot
thetusi Underihe$ cir.!mnan.6 only, he can

can.eL ihe rcgLtdion aft.r giving rcasonable

oppo unityorhearingtothea$e$ee.

3r.2 An amendmenr is aho made to tedion 12AA by

insertingsub sedion 4wet 1 10 2014rop,ovide

duerowhi.hrhe prcvisionssedion 11&12donot
apptyioeirherwholeorprrtof thein.omeof su.h

tun due to operation or sedLor 13(1), rhen also

comminionar or Prin.ipal commissioner .a^
.an..lrhe rcqGrdion of rhe tun.Ihus 

^oneolthe provisions ot $dion 12AAl3) or 12AA (4)

su99ens thar the rcgistGtion ofthe trust.an be

Gncelled irrhe iru5t is hit by prcvco ro sedion
2(15)

1.2 lhis is fudher.oroborated by iisetion of sub

seclioi 3 itr sedion B by the Finance Acl2012
wirh retospe.iveafiadiromAY2009 10,whtrh
says th* if ihe tun is hir by rhe provsions of fi6t
p,oviso to sedicn 2(15), then such t6t wilt noi
set exehption u/3 u & 12 in Espe.t or su.h
income while .al.ut ting iB robl ln.one.
Hosevea nowh.E in ruch sub+*tion n ir
nenrioned rhat rust wut los. its r€gistaiion
grant drotu/312A,

")

t

sranred ro withdraw resistaiion u/3 12aA(3) is

Gujarar cdcker A*o.Grion v/s DT(E) 3l
Iarm:n.oml37(Ahmed:bd TATI

Madras Mero sports ctub vA Drr (E) 30
raxnai.om l14lchennai|TAT)
vanitasamaj v/s D T(O a5 Taxman .om 101

Maharna candhichaftabLe so.iery v/s c I

Prcjed Mamqemmt nntu& v/s Dlr(E)
(Hydeiabad raD taz rrD ?3s
Mahac.hlra Housing &A,ea DeveLopment

K verma .hariiable rrust v/' Dr (E) 9
raxman.oml0l(Ahmedabad lrAr)
Kapoor Edu(aion so.iary v/s crT ts
Taiman com2,a5 (Lu.know TAT)

Agra DeveLopment Auihoriry v/5 CT 31

Mumbai cicket A$o.iation v/s D|T(E)



.:TYL
.\)(a.1 Profit5.nd Gainsof Eusiners or Profestion : Itsues

The Ld. author is a Part PBident ofC.A. Arso.ialion He is. Pr.dicing chdrkrFd A.counrant

Ln (a(yinq on busines!,

rund based ba^king ra.ilities Like

openinq Lener or c€dLt, 9LVmq
leter of LJ&ertakinq bank
ouarantee la.ilities et white
irovidinq su.h badkiis raciLiiiet

av€$eesbuenes by pur:hsri9 ne* ma.h nery
Ln3horr the$se, ee.onFnded ihar su.h'n.om.
.ainot be teated as in.ome trom oihersou(et
bui m6tbeFendpadoltheaeserb6insr

n a rc.enr decision inthe.ase of c .T. tr laydee
DSCVe^rurcs Lrd C01rl13t LTR 132 (DeLho, the
DeLhi Hioh coun rakina no.k of various de.GLons
of the -Apex coud, namely, Tun.onn ALliali
chemi.als and FertiLiza6 ud rcl 0997) 227 rTR
u26cl clTvBokaioSreelLtd 11999)216 rRl15
Lsc) c I \ I arna Co opectve suqar Mi15 L'd
i2000r 24r TR 2 19c)
idro.hemtrrL< trd 'clr i200ir251 TR r2s6c)
et. h€Ldrhatin.ome erned byrhe a$e*eeliod
fued depoiir pla.ed
qua,aniee whtrh war a.ondi'on ror b.inq

income and notin.onei.om othersources lqas

Keepinq itr viewthe :foreiid ponoun.ements in
rhe lietd, rhe prcsenr .ontove6y 6 to be
adjudged As is nolkeabLefrom thenLpularonsin
theagreementrhe perlornan.e quaiantee byway
of bank quaraitee was rcqrned tor iaithrul
Derrorman.e of i8 obLiqaiions The 

^on;ubmkrioi oJ the quranlea woutd have entaited
tamination of rhe agreemenl and NHA| wourd
have beenat Libertytoapproprhtethe bLd secunty
Thar apan, tha retease or such perforhan.e
se.urLty depe^ded upon .edau .o^ditions. Thus,

it G ctearLy evLn.ible thar the bank quaraitee was
fuhishedas acondiion prc.edetrttoenrennq'nro
rhe.ontad and fudhe, ir was ro be kept aL$e ro
ruuiLltha oblLqatio^r Quiteapad rrcfr theabove,
the ralede or rbe eme war dependenr on rhe
srtisfadLonolcaitain.onditLons.Thus, the pGtent
€se G not one where the a$e$ee had nad,. the
depositofsulplus money Lying idle wirh ir in order
to earn inreren; on the .ontry the amount ot
interenwas eamedtom fl red deponbwh(hwe.e
kepr itr the bank forlurnkhing the banr qua,antee.
t had an inenicable nerus wtrh se(unnq the
contad Iherclare, we aie disposed to thLnk thar
rhe iactuat mstu is .oveed by tha de.rsio^r
rendered i^ Bokara SteeLLtd 0999) 236 rTR 3r!
(sc), (arnal co.opeiarive susar MLlc Lrd. 12000)
2a3 rR2 (S.)3nd KoshLkarab.om Lrd (2006)237
1TR479 (Delhi) aM, a..ordinqly, we hoLd rhatlhe
view e:preged by th. TibunaL.annor be round

the banks ask then .unomer to deposit narcii
mon€ybrrayofmarLnqtu€d Depo< a{ th them
and su.h F €d Depo<its.atrr pr€vaiing 

'ate 
or

interen TLme Bnd aqain the As€$Lnq otlicer
.ontendstharsKh Lnteren o^ Fi{ed Depon6 ir ro
bebxedas l^conetomothersources'andnor
under the he;d Pblit aid Gains or Bunnes or
Profe*ioi'Thk may rcsuk in paymenr oJundue
bx Ln thelotlowing situdLons:

o A$e$ee has dained setoff of brouqht
Iotuard bu.ines Lo$ aginnthe rDRinkren
Ln.oneinctudedbyhimasBusnie$ n.ome

(ii) Asesee has.laLmed dedudion uA 10A,108,

rheuideitaling eligLbleforsuch incentive5

Ihe FDRs in bank ;ia kept oui or b!si^e$
.ompuLsion tudher such fDRs re not madeout
orsurptBlunds. Lt G onty duero tha insEten.e.l
tlre bank lordeposiinq naigLn moneyrhat su.h
FDRsare made n su.ha situarion thereisa drcd
nerus of ii6tdao€e betweenrhe sou(aof in(ome
Le intren oi banri FDR and Busine$, and hen.e
Lntaren wiLl h:ve io be hxed as Busines Income

rortunareLy for rhe :sesees, couns bave held
itur su.h int,4an is to be b:ed u^dar the head
proldsand gainsof busine*onp@lesion Re.ent

D!,CIT V Hai Oroo.h.m lPl Lrd. 12014) 45

ihe asesees dand has
loirstenttv b.en thd due to nsi'en(e or the
linan.ial in;ttutiotrs, the asesee was .ompeLled
to Drk .enaitr amount Ln fued depo.ii< from
whiih ir earned inbrcnol 12 per(enr,where;srhe
marLer ,ent ar rlre rcevantimeras hiqher su.h
hreresi 'n.ome 

4a( ut lized fo 
'he 

pu@ose ot



n vLew ol the exer.Le alEady undenal@^ by the
Delhi HLgh coud in the .ase of laydee Dsc
ventuE ttd Gupra),we may nor sepacreLy reier
to Ln debiL rhe ladr and ario of rhe vaious
decGionr or ihe suprcme coud, noted above
suffice ittocon.Ode, ii the p€senr case also, the
asesee wascompeLted to pa a partolirsfunds

liiancial innitutions Or such runds, rhe asesee

as partof thea$eseet bu5ine$or manufadunng

"Navins herd rhe Leamed counset otr borh the
sidesandon perusaLoJthem*eriaLon re.od,ir is
nor in dispure thar the appeLlant is a 100% Export
onenred u^it which is engaged in eipod or
pro.esed therkins and durinq the.ou6e or its
bGinesitwouLd haveto m!ke.ertBindeposirslo.
tlre purposeof obbining leterorft ditorlor batrk
guarantee when the podudswhtrh are prc.e$ed
bynhavetobeerported Inte.msorthasaLd(ete,
ol rcdii or bank 9uarantee,.e4ain deposirs a,e
made and su.h deposits are to be teated as
margin amounts and any interenwhtrh is erned
aur ol rhe iid deposits has ro be trcared as

orher$urces ln ths conrerl it wolld be apposite
ro refer b eo de.Gions ofrhisCou't rendered in
l.T.A.No426/2002 in the.*e ol M/s Hajee laflar
shaiiffr lhe r(ome Tar Offi.er disposed oron
12112007, wherein it has been heLd thar when
money ir inve<ed in fued deposit io get rhe
b.nef itorlerte,orceditand norro invenihesame
to eam any inreren theirhesaid intercn amount

busiie$ itr.omeand notas Ln.omeerned iroh

A$isranr conmission.r or ln.ome lax vs.

"3 we lrave head dval iubmissiotrs. Solh padies
have rcite,ated thene ier na^d Apan fon the
above ld. AR. has pb.ed reLian.e on the decGion
ofthe Nonbte High coudofPalna rendered inthe
cseorshyam sLhriVsc I &Anothe6 reponed Li

1201a 3as rR233(Pal) rheLd DR hasreLied on
the de.ision cf spe.ial sanch, DeLhi ii the cse or
Dclr vs ALlLed connrudion (2007) 106 llJ lDeL
(sB) 59s dated 30/11/2006
dsnnquish the fac$ of rhe .l:ip!r sen.h A
decision in rhe .ase ol I'lA s.P EquLpmeit aid

Se.udtierVsAC I in ITA No.464lP/2007 on whkh
deosion ld cT(A) has reLied. Alier .onsid€nnq
rivaL submGsions we have round rhai the Hon bLe

Hiqh Couitot Patna in the above nol& ese har

obrained nom Ihe goverdment depaitnant and

heLd that itrtercsl eained by the asesee on the
invenfre^tclamounti^ lued depontswhi.h war
onLyto pr.vLde : $nk guaranieeto the.onta.tee
ii oder to acquire rhecoitracrwork,(ouLd notbe
teatedas incohelrcm olhersourcesand harb be
reated as busines Ln.omeonLy rhe HonbreHigh
Cou4hasrctiedonthedection orKamaska High
court in the case ol crT vl chinna Na(himurhu
connrudLon 2e7 IIR 70 (Kd. A..ordinq\, by
respe.irulLy roLlowing ihe above ludqments we
cainor alLow this appeaL al rhe revenre we aco
dEw suppofr for the judqment of the Honble

.ase of cI vs. Govinda
Choudha,y&Sotu0993)203lTR33llsc) "

ee!le<!!!a!q l4!!!!E!!!!
windmitls arc eliqLble for an ac.eleiated rare or

deprcciatio^ i e. a0%, ex.epr lor a bdeJ interveninq

peiad for iniaLlarions between 01/0412012 and

r1/0r/20l4 vide iolilkarion No 4V20r4 dared

16109/2014 the reie ordep'e.i:tion on wLndmitls

has again been restored to 30% lor windmitLs

A$esees have been daiminq depreoation at30%
onrhe entrc purchase pri.e paid torhe suppLier
Ihe purchar pri(e indudes lhe .hrges fo, cLViL

wo sandFoundationWork offLrtetheasesinq
ofiL.e6 have made additions by disalLowinq
depre.iarion @ 30 % on amount paid for CiviL

wolk Foundation
depadments view
Foundation work G nor a^ inteEal pat of the
devne of windmiLl rheA os bif u(aterhewindmirL
inro difierenr parts
difierent rares of depre.iatio^ as pe, the bLo.k of
aiea in whi.h rhe AO has cL$ilied su.h clviL

Recentty Fonbte cujarat Niqh coud Ln the.ase or

clr-A!'@d4r4!!, ! !! E.din+nno &

,s,rcuDr hA hard s forows

G) Wherheiinrheradand.n.uhnan.6olthe
.ase, tha Learned
.onfirminq the odef ol the Cr (A) deleting rhe
.li$Llowance oJ eres drim of depreciation of



(r) The trEiquen'on peiaii( ro ih-A( 4im or
rhe *sesee lordepre.iaiion, ai the cte o130 per
cent on innaLlarion of windmiltfor generatio^ of
eladicity, such.laLm is arisinq oui of En1ry kiii)or
Appendu I to rhe income Ta: Rules 1962 such

antypenains to rcnewableenatgydevGes,whKh
Lndudes inter aLia windmitb and any speciaLly
desiqned devtrewh(h tui on windmiLls'. ln$far
as the nain equipmenr olwindmiLl is concerned,
the depadnenr had no di+ute about su.r' cLam
beLnqqranted Tlredisputod iiems ;rearrolLows:

Amounrof intercnonGm (oan rorWLndmiLl belore

Iheamountol.ivilwo*5, inn:laton, Labou,a^d

TheanountFidto GEDAforland applicarion reeand
Reimbu6ementorpowerev;.uation

lnsofar as the second item 6 con.erned CrT
Appeab and theTribunal, borh held in ravour oi
the a$e$ae, rclyin! on a de(ision or rhe Apex
coufrintheca.e.l c Iv Kamdaka Powercolpn
120011 247 rR 253/l2o00l

coun in ihe .onten ol
invenmetrt atlow;n.e on plant and buildlng,
observed rhar wherher buiLdinq is a plant is a
quenionof fad lrwai f unhe4observedlhatnn.e
aurhoiry had cometo a findi^g of theradlhatrhe
ases,cet sene€ting n*ion buiLding was
.otrstrued io be an integral pdt of its generari^s
synem, the buildinq was a pla^r and wa5 eniitted
to invenment aLlow:n.e in pani.ulai the CIT

Appeac Ln ts eLaborare oder Dared 11.10.201L
ob$rued th* the .ohpany had purchased the
wiidmilt from sunon Enerqy Limited wilh a
condition rhar rhe said .ompany wiLl LnnaLl the
$me and att the con related to rhe innatation
wouLd be bome by rhe asesee.ompaiy. n wa5,

further obserued that such windmilt .annot be
urd untit( i! msbLled and for the instalLation of
rhe same a lpecili. .iviL nrudura a rcqured
Ne.esarype.mbsion i.requrcdnonrhespecirE
authority spe.Lli. ki^d or eledrili.aton G
requned lortheopecton and maiiteiance orthe
windmLlL.The.ivilsrrudoreandrhe eledilkatioi
neated fodhe purpose ofwin.lniLl arc ol f,o urq il
thawiidmiLlG dsposed oi civilnructure and the
eLedri.lirinqswouLd haveio bedismanrLed.

This opinion ol the appelLate authodty was
.onftmed by the Tribunal in the inpugned
judgment intheloltowin9 temsl

4. we have .onsidered rivat submkrions and
perused rhe orde6 ofrhe Ao and rhe clT(A) Ihe
depreciaiion s alLowabLe on renewable enerqy
device which 3Lso in.ludes windmiLL. The

deprc.ialion at rhe rare of 30% ir altowabte on rhe
enrne device which s capable ot genebtng
eLe.ti.itusinqwinde^ergy rhereisnoprcvsion
in rheaclro bifurcatethedevi.ei^roseverarpads
and aLtow d€prc.iarion rhereon idLnercnr eres
ordepr€.cnon.Thef oundaiion.ivitand eLed,i.al
wo*s arc ne.esary lor the iostalLaiion ol the
windmilL and is dea y p and pa(eL or th€
windmilL projedotrwhi.hdepre.iatonattheGte

(4) we m ofihe opiniotr rhat I
Parfedly jusrified windm

wouLd requne a s.€ntilicalLy desi9ned ma.hinery
Ln order to hanes ihe wind enarcy ro the
marimum potential such devi.e has ro be rited
and nounled on a civiL con$rudion, equipped
wirh etecrk lirinqt
eledri.Lty so qanaiared. su.h .iv( nrudu,e and
eledicflningt therelore,it.anbewelLims9ined,
would be highLy speciaLtad Thus, such civiL

.onstrudion and eLecti. liiting would have no use
other rhan rorthe purpose ofluidioning orthe
windnilL. On the other hand, it .an be eally
imagined th* wi^dmilL camoi rundLon withour
apprcpriate innatation and eLeclrifi.ation. In
orherwodt the insraLlarion ol windmiLl and rhe
.ivitstudureandrhe eledicntrinqsarc sodosely
inre(onnededandlLnkeda3roromthe.ommon
ptanr. Ar al€ady noted, the Leq6lar!rc has

prcvided forhiqherGtaoldepre.i:iDn oI30 per
enerqy devises incLudinq

windfr itL and any spe.ialLy desiqned devise, which
runs on wLndmiLl lhe (iviL sirudup and the
eledic fiting, equipment arc pan and p3..er ot
tha windmiLl aM cannot be septared tom the
same.rhe a$e$ee-scLimrorhL9herdepre.ianon
onsu(h LnvenmenrwA,lheefore, dqhtLyalLowed

(3)



(5) The remaining poiion orqueiLon No.l requrcs

r. s..rion 41{1}: unBid Li.bitit!6

Ol Somarimes addnLon is made uA a1O) ror non

movirc cadiioE GdneraLly baLa.(es orcrcdiro6

ousbnding otr 31' March of Lai rhree yea6 is

calLed lor out of which the noi movinq dediro6

are added by appLyLnq sectioi4r(1) This G done

Lnspire oftheiadrhat 5u.h non movLn9.redLtoE

have notbeencrcdiiedro p@ftand tosa(ount.
(r) somdin6 rhe depaiment u^deiakes an

exe..Ge ol qeting connrmation rrom su.h non

deditoris berore the .on.erned authonty n the
abse^.e ofthecrcdiloi it c not po*ibLe forthe
authonryto.ome ro a condulionrhatrhe debt 6
baredandhasbe.oneu^enfo(eabLe Tbe.emay

be(i@msian.eswhtrh mayenablathecGdiro,ro
come with a proceeding for enforement ofrhe
debt even atter erpi,y ol the nomal peiod oi
Limt*Lona! provided iithe Limibton Ad.

(5)

(6)

movitrg rcdtoB
returned uisefted or.redibu nat-A rEVirc no

rclatons with a$e$ee,

outstandLnq nn.emanyyeait noaddirion.an be

norher.asesdepadme na€.rhatrhesmounr

has be(ometime barred and theaddition is made

uB4r(1). Here atos no addirionQn be made

secrion pe.mts addition u^ 41(1) when the

amounl i! rcdited to pblitand Lo$ a.counr No

addition can be made u/s 4r0) it Ao does not

enabli$ rhai the asesee h6 wirtetr back

outsb^ding Liabiliiies in rhe books of ac.ounr

som. timesaddirion is made vis i vis un.e.u,ed

Loans sedio^ alc) cannot be resofred to ror

making anyaddirion vis ; visunse.ured.redrtod

section 41(1) witl appLy onLy when the a$e$ee

has daihed aid i! altowed a dedudion or atry

amount Ao hasnotprcvedrhatihea$e$eehas

obiained benelrt in rerpad ol luch LiabiLiiies by

wayof rcmission or.esarion tharcor

Foltowing are some of rhe impofrant .oud

clTs. suo.uliS!d,rwo*3 rP) Ltd-

The question whether the tiabiLily it sdualLy

b ed by limiration c not a nater which can be

de.ided by.onrideing the a$eseer casa alone

butir ca mte,whi.h hasto bede.idedo^Lyitthe

clT vs. Nitin S. Grg
(2012) 71 DrR (Gu) 73I e0r2) 203 rd\MAN 16

"1s Inrhe.a*belorcus,itisnorbeenenabtished
thar lhe:sesed has witen ofi lhe outrandins
liabilitier in the book ora.counr TheApperLate
TdbunaL is junified
a$e$ee had conlinuad to rhow rhe adnittad

.annot be reared as asesment of liabiliiies.
Merely be.aure the liabiLiiies are outtandLng ror
Lan many yeait ir.annor ba inferied ih* the eid
tcbiLirics have sered ro €xisr. Tha AppeLrate
Tibunal h6 riqhrly obse ed rhat the tu*si^g
ollice,.hatl have to prove thal the 3tesee has
obtai^ed the benefG in rcsped ofso(h rrading
liabihes bywayof remission or.esarion thereor
which is not the.6e belore ur Merelybe.ausetha
a$e$ee obtained benefLt of radudioi in the
earLieryea6 and baLa(e G cariied loMaid ii the
subsequenr year ii wouLd trot prcve thd rhe
tading liabil(ies oltheaseseehavebecome non

16 Morcoveras poLnted outintheca.eorsugauLi
suqarwo s (P) ttd Gupc) viderhe Last five Lines

of rhe praqdph 6otthe judgemenr,lhequenion
whethe. the Liability is adualLy baried by limibrion
ir not a maner whi.h .an be decided by
consideinq thea$e$ee!.ase :lonebut hasto ba
decided on(y Lf the crediro, c berore ihe
.o^cehedaulhod9 ntheabsen.e of the(editor
ir G not po*ible tor lhe auihonrylo.one to a
condusionthatthedebtisbarcdand hasbe.ome
unenlorceable Therc maybe atumnanceswhch
may enabLe the
proceedLnq torenio(enenl of thedebteve^ aft er
erpny of lhe normal period ol Limiiation as
prcvided inthe Limitarion A.r."

clr.v BfiooiLl Ranji hai araE (2olar 222

Iaxmrn 3l3 rcui.)

rn AY2007.0athea$e$eelhowed an smoumor
Rr 37 52 Lakh! a5 beinq due to vaious.rcdiro6.
TheAo isrued 3ummons ro rhe cBdito6. Some or
the.rcdiioB were nor lound atrhe qiven addre$
andsomenabdihartheyhad nocon.enwirhrhe



asesee.Ihe ao took rhe view that rhere was a
'ce$alion" of the liabitiries aM a$esed rhe said
liabititier to tar uA 4l(1) ThecI(A)(onftmedlhe
addrion though the Tribun:l deleted ( on the
basis ihar as rhe tiabiLirias had nor been wftten
back in the ac.ountt rO) did iot appLy on
appea( bythe depanmenr tolhe High Coun NeLD

s 41(l)wouLd applyin a casewhe€there rias been
rcmission or .e$rion of LiabiLily duinq the yeai
undft considerarion ln the pde^icase,rherewas
noihlnq o^ e.ordrosuggen$erewas remcnon
or ce$aiion of lLabitii, in the A.Y 2007.03 t 6
undoubtedLy a .urious c*e. Even the liabitity itse$
seemsunderseiousdoubt TheAou^de ookthe
erercile ro verLi/ the recodr of the so-catl.d
cradiro6. ManyoJrhemwera notf ound ataLlinrhe
givenaddrcs Some ofrhem nabdrharrhey had
no deatinq with the a$e$ee
thercspobsew:sth*rhey had nodealing wththe
:sesee nor did rhey know hLm. otcou6e, these
inquiies werc nada ex pdte and in thar vLew or
tha maitea rhe Bse$ee woutd be altowed to
.onkn such findings NevedheLes even irsu.h
lade were e*ablished through b!pafre LnquirLes,

rh. liabiL(y asitnands pedaps holdsrhatrherc
was no .e$ation or remissioi olliabilityandihat
rherelorq the amounl in quenion can^or be
added ba.k rs a deedad income u/s 41(1) orrhe
Ad.This isoneorthe nranqecaseswherceven ir
thedebr tseuisfound ro be non genuLnetom rhe
veryinception,atLeani^temsof s41(1)oJrheAd
there G no .ure for it Cfax Appeal No.s33 of 2013,
di 04/02/2014.) (A Y2007 03)

crT v Narend'. Mohan Mathur 12014) 97 pfR

The a$e$ee showed rhe liabiLily in the books lt
w* nor proved by the ao ar to howrhero calLed

l€biLities ceased or .rynaLliued durinq ihe
prcvioG year The cou't obserued thar rhe entre
amounthasbeenofiercdtotarinrhel"Y2006 07

Ihecouiheld rhat mereLy be.auserherewa5 no
response by the creditort it d.es nor p6ve thal
rhe Li! biliiie! .eased dunng rhe year Ihe coufrs
lufther obserued thdwhenlheamautrt has been
offered ro tarin rherubsequentyea6, ir.ouLd iot
beraredagainLnyearunderappeal (AY 2002-0r)

clr vs. chd.n ch.di.al5-(p)ll!! (2004) 267

8erorc 5 41(1)can be invoked, it is ne.esarythal
an atLowan.e or a dedudion h$ been sranred
during rhe cou6a or *se$nantlo. any ye n
resped of Lo$, erpendiiure or tading Liabilrty

by the assesee, and
subsequentLy dunnq any previou! year ihe
asesee obtain!, wheiher in .ash or i^ any othe'
mannei any snounr in rcspe.r of su.h tadLng
liability by way or rcmissioi or.e$ation ol su.h
liab(ity. n thd.asq eilher the amount obraLned
bytheasesee orthevatue ohhe benenta.ft inq
brhea$e$eeGn bedeehed ro belhe prorG
and qai6 oJ a bosine$ o. prolesion a^d catr be
brcughrto bx asin.ome ofthe Previo$yeaiin
whi.h (.h amounto, benafitk obtained lnihe
faco{rhecaseonhand wthout enienng Lnto the
aspedasrowhetharrh. LiabiLi9ro repaythe toans
would beal,ading tiabiLity or not, it is an admited
positLon rhat there had been no alLowan(,A or
deduction Ln any of the preceding yeau an.r
henca, there i! no quenLon ol applying rhe
provisLona3ruch rheTribunslwasriqht in holditrg
rhattheamou^r rising a3a rc.utt of remirion ot
unsecu€d Loanswas not raxable in the hands of



SYNOPSIS OF SOME RECENT DECISIONS OF HON'BLE TH

GIIJAMT HIGH COTJRT AND ITATAHMCDABAD BENCH

a vi.e - Pr€sident of h.om€ _ Lx
chartered A..ount!nt, Pra.ric.n9
Honor.ble High courr of Gujarat

Appellate Tribun.l Bar associ.tion.
as a lasler by pofeFion b€fore the

was eigaged i^ biLlinq

adoalsalaor pu..hase@nsdion otrwnl
Nonble observed ihar s75 or VAT Ad
anpoweu Commissioner with "RevirLonarv

powere" ro be exercised wilhin prc(dbed
9 27 or vAT actl
-.' 

'.,"' 
.,|

Commcsioner a3 to "susPeision or
.ai.etLation reqittiLo^ gcnted io a

dealer RegGtatioi
.an.eLled u/s 75 r.ws 100 and not uA 27

Revenue aigued thd the reqdrahon was

adually can.etLed uA 27 aid me€ mahnq

wronq rcferen.etos75 rws. r00.houLd trot

vfiat ihe oder HonbLe Niqh Coud

obserued thai riqhr rrom the 6suan.e oi
show.ause notice iilL the very bn so'd ol

the ordercan.eLtinq Gqistrton, the ennre

issuewasaddrened 3s beiig uAT5 rtwa!
held tlrat there i5 a vas difierencebeeeen
natura of powe6 enjoyed and ju'isdLcnon

erercsed uA 75 and 27 oi VAT Ad Borh

sbrutory provisioN have different pu Leq

are eBded wilh difierent purpose and

.pe6re in ditlerent neLds ALso berorc

pasinq an order uB 27 not e hat to be

issu€d in Fom No104 {i.e "Nai.e ior

ruspennon/.an.eLlatio. ol Regisnatun

under sub redion (5) or s 27 ol cuiard vAr
Ad 2001) aid Prin.ipLer or n{urarlun@
need to be obseNed which has not been

.omplledwith. Fence irw:!held thar twas
not a .ase of he.e wrcng deren.a ro a

ndutory povGion lr was rather a siluation

whe,e tha authority
6rumLnq jurcdL.tion under a wrong

p,ovirion exerccinq powere ot ennret)

differenr narure whi.h powe6 were nor

avaitabLe to hin ror revning oder d
reqistrdLon. Alsq Honble Niqh courtwa5o

raLd activiiy.atrnot be tealed as

manuradu,ing or prcdudion of artkLe of

thing as is esentiatlor daimLnq dedudLon

uA 30)A and hei.e dedudion u/s 30rA

wai denied Hon bLe IAT, foLlowlnq the rato

Laid down ii'MA FtawLe$o€mond 0ndia)

IA No 2336 &

56l7lt4rn?a1z', hetd rhat .urting and

potishiiq of diamonds s manuiactunnq or

podudio^ ar adKLe or thLnq for ctaLmiig

dedudion u/s sorJA A(ordingly, age*eds

lM^ tu.etsPotishingwo sPvr Ltd vs DcrT

when a Sratue .ontains sp..iric Povision

lo' @..el[.tion of r€giltation or a

Regisr€red Deat.r under GVAT Ad,

r€cou6. io genehl EvGlon Pow.6 ror

su.h .an.ellalion of .€gistation B nor

Peririone, was gcnred regstaton und-{

GujaEt sale5 r3r lLater .onvened into

reqistarion u^der Vrlue Added Iax CT ryArll
whi.h .ame ro be Qn.elted by invoking

rcvkionary iuftdi.tion uA 75 i*s 100 oI

VATAd broadLyonihe.ountthalPerilLoner



the view rhat order graiting registrarioi
@nnor be Gvised be.ause ol subsequent
ads oromssions of : dealerwhi.h had no
.onnedLotr wirh tha .ompelenr authorLry
qEnnnq reqisr*Lon A(.rdinql, the order
.an(elLing cqisrdioi pa$ed u/3 75 iws
100 was quashed on te.hntraL.ount and nol

PraYentinq Dy
cohmssionerrrom inrtLaiingrash adion for
cai.eLlaliotr or regi*dion iJ su.h a.non ir

ryi.hunbhaiA. PatetE. srateotGujaiat scA

. sr.t€nenb made ly any P€Bon in
quenion .annot b€ br€n as eviden.e

agaiBr th. a$.s.e un[.$ rhe a$6ee
oPpdiuni'ytoaos

rc.eived by the a$esee .ompany frcm 3
pivareLimitedcodpaniesw6added ut 63

4 undisdosed ii.ome on rhe basa ofrhe
naiements orthe direcrore of rhesa private

Limiied .ompanies invesing in rhe a*a*ee
.ompany lhe asesee siated thar these

natements arc serfservLng and demanded

presentata qiveidareandtineta atLowihe

a$e$ee 10 (o$ examine them llowever
none of rhe di.edo6 remainad prasent The

AOwithour 9iving :nytu4hdoppo4uiivlo

.on.erned drcdoE made the addition u/s

dis.harged irs onus u/5.63 f any reaLand

effediveopportunityis notqivenro *se$ee
ro cro$ eradiie the fraleE ol rhe

taken as :dmissible evidei(e againn the

IchBdered Moto6 pvl Ltd (r(sslA

No.26lAhd/2012) oder dated 23/03/2014,

Chanered Speed Pvt. Ltd (lT(ss)A

No 2ilAhd/201r)oderdared 23/03/20141

Sn.r€ appli.ation noney rc.eived 6y
privaretinit.d.onpa.y.annor beadded
r/3. 5a ai undGdo*d in.one wh.n rhe
as.see has dL.harg.d its onG to prove
the nature and 3our.e of amount (edited

m.my re@ived by ihe

.onPa^Ler throuqh

.dded i^ rhe books olac.ounb olasesee
as und6do3ed Ln.ome u/s.63 aJie, relyinq
oi rhe ndemena of the drcdoB 0I rhe

'nvenLn9 
.ohpanLes

a*e$ee has rubnited do.umen6 Like

GsoLution, cedili.aie ol n.o,poration,
C e rr iri.a te of
acknowLedqeneirs of IRs, audited
a(ountser. orcon(ened.onpaoies twas
heLd that innialonus was dis.hrged bythe
asesee byrumGhing the above do(une^ts
ut 63 and onus was shined oi the
depadmenrt p6vetheaddition nade u/s

lchartdred Moto6 Pvi Ltd (T(ss)A
No26/Ahd/2012) Order dated 23103/?014,
chartered Speed Pvt ttd. (rT(ss)A
No.25lAhd/201r) O.derdared 23103/20141

S.30G(s) :Attineolgranting.ppbnlol
€xcnptlon under 3.dion 30G, onty o6jed
of tu* is rcquiredrob.€xanin.d

under .edioi 30G, onLy objed of tun s
rcquned b be aiamined and thereroq

seekin9 3pProvaL

unde, sedion 30c(5).outd not be ejeded
on groundrhat it failed to in.urexpe^drure

to rhe exrenr ol 3s per.ent ol its income

IC rVs Shrce Govindbhai JerhalaL Ndhvani

chaiirabLeTrunlTaxAppearNo 106 &409 of

2014, Judqeme^r Dated 06/03/20141



Addition based on rh. provi.ion ot S 63

.r€ar6 l.9'l fidion and fdion 
'r€ared

by such Provision cannor bc mad'

applkabte u/s 27r(1X.) in abs.n.e ot anv

nateri.t re.ord shi.h Provet rh'

Aolevied penattyonrheamountoladdiiion

uA 63 nade r resped or quantum

pd.eediigs wthout satitJvi^g 6 io how

ase$e has .oncealed in.ome or pLa'ed

i^ac.u,ate padi.ulaE of in.ome Moreover

addition uA 6s ofrhead.reaie teqatfElLon

and su.h fdion mav fa.rlitate a*esmanr

prc.eedings bd the same.annot be made

applicable whiLe levvi^g penattv uA

Ichaqanbhai K Palet HUf Vl lIo IA No

3032/AHD/2010Oaled 05/09/20141

Addition m'd€
prGeedinss would nd diredtY iunny

tevy ot pena tty Pro.e€dings u/t 27r(1) (')

ln the .ase of the asetee an sddilLon or

unerptained .arh .rcdit was made uA 63

and pe^ary poceed inqs were in rtdied uA

271(1)G) and penaLtv was teviad ol Rs

2,42,s25l by the AO

asses.ee has submitted PAN card,

.o^li,mation ot depositor and thet
a.knowledgemenlolrctunof in.ome nw*
heLd by rhe LIAT thar whe^ a$esee has

sdbmited aLl mater€l fa.is rcLevant therero'

hercty on rhe bats ol a fad thd addtLon

was made would not dirc.tlv lead io Fry'^g

olpenalty unle$and untiL ith:sbeen proved

thar a$esee has.oiceated particuta6olhis

submilied ina"urere
p;iticuLau ol iicome. t4ereLv be'ause an

addition is made in the asesment
po.e€dings wilL not dnedlv Lead ro a

.on dusion of teryinq penaltv uA 27 ! D(')

lshri !mesh Krahnani (lL A No

27 5S / AHD / 2aL?], a de I d d1e d 2\ fi1 | 20r4l

E4ense.annor b. dGallow€d onlv on rh€

baiis ol . m€re fad rhal su.h an exp'fte

Erpendture ol Rs 15 dore was m'uiieo ov

Bauxite Miiesin oldertoa$e*theresedes
or baux(e available ar ihe rite Trie sade

expendturewss(himedar deducrion bvthe

a$esee TheexpenditurewasdcaLlowed bv

the AO on the qrcund tlrd it war 
^or 

rclated

robusine$purpfe Lt was held bv the clT(A)

and connrhed bylhe ITAT and High cou4

thar expeiditurc was inored to know the

rcseae 0f nines with a view io seLr such

minesand moreover when the pavmentwas

made by.hequeolsuchanependiturcand
bilLs were duly Gised, ir cannol be disaLrowed

mercly on rhe basis rhar ir 6 an exorbtranr

tsaucshrachemi.aLs (TAXAPPEAL NO ss5

ol2o14),iudqemetridated04/03/20r41

whe. s€veraL .a3h silhdr.wak and

redep6it ar€ been mad€ in stne ban*

..counr: the addition ol unexpl'in'd

..th depGit n€eds ro be redd&d b
p€ak amounl ie. mtxilnum 

'ath 
bal'n'e

in. d.y duri.g the whok v€a.
An amount of Rr 39,70 s00/- was added bv

the Ao asunetptaLned.ash deposirs on the

bs6orladthatdthea$esees unabLero

erPlaid the re:sons ol 
'onnnuous

withdiawac or .arh and thet subsequeni

redepont in tha same bank a(ou^t eve^

afrer havLng lulficient (ash babnce

.oncLuder to the ia.t ihat wirhdrawak are

rcinvened to some u^dGdo$d sourc ano

deposits made a,e sepaiale cash 
'ncome

qeneEred o^ rhe barG ofthG Ao added

antue cash depo3its
.ansidering the 

'asri
withdia{ac. lt wa5 held bv the clT(A) rhal

5u.h an acrion of Ao w3s wthout anv

unin.ation and was bodeing to rhe po'nl

ofhiqh pit.h a$e*menl lt was held bv rhe

clr(A) thar mdimum in.ome 
'ould 

have



beenearnedb/rhease$eeisthemax'hum
.ash balance on a panicularday duni9 ihe

whoLe yeai Therefore clT(A) rcnri.ted
additio^ to the amount ot Rs 7,95,150/

being peakol.ash baLan.edu'iig rhe whore

yeaf whi.h wd upheld and aqrced by the

tManoj rndhvadan cbokrhi (rAx APPEAL

No.321 of 2014), ludgment dared

InbEn .rpendiruE is a[ow.bl. u/3

3€(lxiii) 5o Lons .s the rund' borcwed
ar€ 6.d for rhe busin63es of rh. a$se
wen thaush rh. tunds h.E not b*n
uritE.d lor ih. purpose tor whi.h rhev

riteGn beaiidg runds boftowed ror the

pupose ol busines may be merqed wilh

other fu^ds ro' rhe Prcdral reasons

Nowever it does

dsaltowance uA 36(11(iii) lilL the capiraL

boiiowed were used ror the purpose of

busine$ even rhough

puQose for whkh they were borowed

DisaLlow:n.e uA 360)(0 is nol atraded

*en thouqh thef unds havebeen dLvefr ed io
theotherbusine$es ortheA$e$e

lClT Gandhiiaqrvs Rajend.a Brorhe6 TAi(

APPEAL NO.364 of 2014 (Cujact) dated 19"

T.x du.s ol P]^. co,.annor be recovcred

f6m ic dircdo6 u/s 179 unles ii G

est bLched that rh€ sam. annot b€

r*o*Ed lbm.ompany and tuch non_

..owry .a. b. afrnbur.d to grost

n€gLe<t nl5t.a5'n@orbtea.hof dutyo.

Ao pa$ed an order uA l7e(1) or the ad

wherebypditiotreE(ie Directorof Pt co)

have bee. jointly and everalty hetd tiablelor

payment ol outranding demand of Pi co

i. whi.h they were di€dore.9179 requtres

ihar balore iiiriaing recovery pro.eed'nqs

aqainn dircdoA in rcsped d dues or a

companyi t a e$entiat for revenue to

estabLch such rc.ove,y .ainoi be made

3gainn rhe comp;ny Fufiei d'ftdoE @n

be madetiablelorsuchbxduerof companv

onLy il su.h non rc.overy.an be atributed

ro any go$ negteo misfeasance or brea.h

ofdury on the pait or diredou The Nonbte

Figh coun ob$rved th* Notice issued uB

u9 aswetLa. oder pa$ed uA 179{I) was

.omplet,Aly rllent on rhe steps bken by rhe

rcvenue lof re(overy ol outsrandnq dues

Alsq nothing has baen stated Ggardmg

misfeasan.eorbreach of dutyonrhe pafr ol

diredoE due ro whi.h ex dues or rhe

.ompa^y couldnt be recovercd rtas thu5

heLd that, in abrence or rny nnding as

requircd lor invoking S 179, no order.ould

have been pa$ed u/l 179(1) of ihe A.r

A..oditrglyr oder pa$ed u  r79(l) war

IRam Prekash Sinqeshwd Rungta vs lrc

Rev.nue mr{impl€ad aLl rfi€ t€gal heiB

ota d€ered as$€e as r.lpond€nB 0

Revanue nled an appeaLbelorc TAT whtrh

was bared by over rive yets Honbl€ IIAT

observed rhat Revenue had eaiLier rLled an

appeal again.tthe very$me order of clT(Al

which(ametobedismissedby IATsin.erhe

same was liled againns de.ea<ed a$e$ee

wrthoui impleadinq LegaL heirs or such

de(eased ase$ee and thouqhrhe Reqctv

had issued a dere.r memo to IheRevenuein

rcsped oflhe sme a^d advGed it ro bing

on recod legal heire

a$e$ee rhe kid deled was not rcdined

Aqain, th. Revenue filed an appeatagainn

the iid oder of clT(A) Nonbte TAT



oherued fiom reco.ds rhat rhere we€ iotal

rou legaL hene of eu.h de'@*d Peei oi

whi.h only was made rhe rcspondent and

oiher ihrce were ^ot 
imPleaded as

rcspondens. lt was helc that nnce rne

deled for v{hi.h the ea Gr apped wa!

dGmissed war ltilt not cdilied completetv

ihe second appeaL G also inadmisible and

llTo vr. iayesh K Pal€l L4r ot Lat Kalidas f

Addirlon mad€ sot.lY on the basc ol

DVo! r.Pon .otcd.d during bto'k

ast.rsme.i pro..edinss is not

a sear.h was @iiied our uA 132 and

a$e$ment was tamed uB ls3Bc Du'ing

the cou6e of btock ase$ment pb'eedingr

u/5 r5ssc, AO las ol the oPinio^ thar

a*esee had undervatued (o{ ol a

pani.ular land and building and hen'q the

€5e was €fered to Dinid valudion offrcr

(DVO) who vatued the same on hiqher ride

and .onseque^tl, Ao made additon 
'n

eped ol such dilfercnce as u^ac'ounted

con ol .oiirudion ol the said building

Non bte HLqh coud obseded ihal ii was nor

rhe case ol Revenue thar on rhe basE d anv

mde.Bl .ollected durinq the cou6e or

reai.h and/o. anv inquiry ai the time ol

search, rhe alo.esaid valudion was rouno

Relytrq on "ClT vs Ka ilatB Kanlara(l!r)-

337 |TR rS7 (Gu)", it wa. held that addilion

made solely on $e basG of DvOs rePon

.otleded dunng the block a*e$ment

prcceedings was not pemi*ible u/s 1538C

ol the A.r. Ac.ordinglv Revenue! appeal

tDcLl vr. r.l/s Ravi BuiLde6 Tax Appeal

s.cs - Rerurned

coNid.red b be conclutive whit'

.*.rt intrg rh€ .redisodhin€$ ol the

.Edibr ir d.dirot h.s 
'noush 

tund! i €'

os.ed and bord€d luh& b l.nd

th€ Assesre Bhav^naqar vegeiabres

Prcdud Ltd cLined

R!s,33,9s,9o3/ n m M/e Ste in LmPex

CII(A) uphetd ih. oder of Ao (ontend'ng

that rctumed in.ome shows la'k of

.rediMonhine$ on lhe Pa ol c'edbi tr

washetdthatrctumedincomeof thecrcdnor

.annol be .onsidercd .o^ctusive t*! wnrc

as.e aining the cr.dituodhine$ ir baLan'e

sheel of the deditor show enouqh owned

and borrcwed lunds rhat 
'ould 

have bee^

usedtolend doneyrorhe a*e$a

lBhavnaq*vegerabl6 ProduG L'miEd ( TA

No 2slAHo/2or0 ludgemenr Dared
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